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       Oral Evidence      

       Taken before the Treasury Committee 

       on Monday 16 July 2012 

       Members present:      

Mr Andrew Tyrie (Chair) 

Michael Fallon 

Mark Garnier 

Stewart Hosie 

Andrea Leadsom 

Mr Andrew Love 

John Mann 

Mr Pat McFadden 

Mr George Mudie 

Jesse Norman 

Teresa Pearce 

Mr David Ruffley 

John Thurso 

 

Examination of Witness 

Witness: Jerry del Missier, former Chief Operating Officer, Barclays plc, gave evidence. 

 

 Q822 Chair: Thank you very much for coming in, Mr del Missier. You have resigned; 

is there anything that you want to say particularly in respect of that before we get into the 

evidence?  

 Jerry del Missier: No, thank you, Chairman.  

 

 Q823 Chair: I would like to take you to the file note you received on 30 October 2008. 

Why were you copied in on that file note?  

 Jerry del Missier: I am assuming that this is the file note that relates to the conversation 

Mr Diamond had with Mr Tucker. Mr Diamond and I had a conversation the day before about 

the phone call. I do not know why he copied me in, other than to say that he was copying me 

in as a follow-up to our conversation.  

 

 Q824 Chair: What did you do with it? Did you act on it? What action did you take in 

respect of it?  

 Jerry del Missier: I took the action on the basis of the phone call that I had with Mr 

Diamond the day before.  

 

 Q825 Chair: What did he say then? 
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 Jerry del Missier: He said that he had a conversation with Mr Tucker of the Bank of 

England, that the Bank of England was getting pressure from Whitehall around Barclays—the 

health of Barclays—as a result of LIBOR rates, that we should get our LIBOR rates down, 

and that we should not be outliers.  

 

 Q826 Chair: In the phrase, “get our LIBOR rates down”, were you referring to rates or 

submissions? 

 Jerry del Missier: At this stage, it is difficult to distinguish the two— 

 

 Q827 Chair: Because LIBOR is dysfunctional? 

 Jerry del Missier: Exactly.  

 

 Q828 Chair: So you were, in practice, referring to submissions?  

 Jerry del Missier: Yes. 

 

 Q829 Chair: You had a call from Mr Diamond, who told you effectively to invent a 

submission? 

 Jerry del Missier: No, Sir; that is not what Mr Diamond said. 

 

 Q830 Chair: Well, what did he say? 

 Jerry del Missier: A little bit of context here is very important. The crisis that had been 

really going on for just over a year had entered a period of severe escalation following the 

collapse of Lehman Brothers, and that really led to an unprecedented degree of Government 

intervention in the financial system. In the US, AIG was bailed out and the Government were 

in the process of injecting capital into all the large banks, whether they needed it or not. In the 

first week of October, HBOS and RBS were unable to fund themselves, and the Government 

launched the credit guarantee scheme. They subsequently followed that up with a massive 

capital injection into Lloyds-HBOS—in fact, they arranged the merger of the two—and into 

RBS. By the time we got to late October, there was a real tangible sense of Governments 

calling the shots.  

 

 Q831 Chair: We do know all that, though. What I am trying to get at is whether you 

submitted, knowingly, fabricated returns on LIBOR.  

 Jerry del Missier: I passed the instruction, as I had received it, on to the head of the 

money markets desk.  

 

 Q832 Chair: And what did you say to him when you passed that instruction? 

 Jerry del Missier: I relayed the contents of the conversation that I had with Mr 

Diamond, and fully expected that the Bank of England’s views would be incorporated in the 

LIBOR submissions.  

 

 Q833 Chair: What did you expect him to do to the submissions in response to that—

put them up, leave them where they were, or reduce them? 

 Jerry del Missier: I expected that they would take those views into account, given that, 

at that stage, Barclays— 
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 Q834 Chair: I am asking what “taking into account” means. Does it mean putting them 

up, leaving them where they are, or reducing them? 

 Jerry del Missier: Given that Barclays was high rates, I would have expected that 

taking that into account would have resulted in lower submissions. 

 

 Q835 Chair: And that would have been a fabricated return, would it not?  

 Jerry del Missier: Well, Mr Chairman, at the time, the rate was hugely, hugely 

subjective, and the Bank of England— 

 

 Q836 Chair: But this is subjective in one direction, isn’t it? South.  

 Jerry del Missier: Well, subjective in the sense that there is very little activity going on. 

As the Bank of England is the institution that is responsible for the stability of the system and 

has the expertise and visibility across the entire market, its views are extremely relevant here. 

 

 Q837 Chair: Did it cross your mind that this was something that might subsequently 

excite the attentions of the regulator? 

 Jerry del Missier: At the time, Sir, it seemed appropriate, given everything that was 

going on. Again, the Bank of England, in its role as responsible for the stability of the system, 

and with oversight and expertise across the whole of what was going on in the markets— 

 

 Q838 Chair: Did you discuss the instruction with Mr Diamond ever again? 

 Jerry del Missier: No, sir. 

 

 Q839 Chair: This must have been a big event, though, for you to suddenly go to the 

LIBOR desk and say, “I want you to lower your submissions.” Was it a big event or a small 

event in your life? Was this something that you did over a cup of coffee and then forgot about 

by teatime, or was this quite a big event? 

 Jerry del Missier: There were many, many big events going on in this period, Mr 

Chairman. The entire financial system was hanging in the balance, and in the grand scheme of 

everything that was going on, it didn’t seem a significant event, given the number of 

significant events that were transpiring at that time. 

 

 Q840 Chair: Not significant enough for you to want to speak to Mr Diamond again 

about it? 

 Jerry del Missier: No. 

 

 Q841 Chair: So it was just left, and this instruction stayed in place for how long? 

 Jerry del Missier: Within a week, there was a co-ordinated massive reduction of interest 

rates, which, frankly, rendered the whole issue obsolete. 

 

 Q842 Chair: Would you agree that to a Committee like ours, given that this clearly was 

an important issue—even though you are describing it as relatively insignificant—not 

speaking to Mr Diamond again about it does strike us as somewhat implausible? 
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 Jerry del Missier: Over the previous year, the whole issue of LIBOR had come up 

many, many times, and there was much commentary and discussion with regulators, so this 

was not the first time that the subject of LIBOR had come up as an issue. 

 

 Q843 Chair: Meaning that the possibility that you might want to fiddle the LIBOR rate 

had already been discussed? 

 Jerry del Missier: No. 

 

 Q844 Chair: Meaning what, then? 

 Jerry del Missier: Meaning that the question over where banks were submitting their 

LIBOR rates, what the market was trying to infer from where banks were submitting their 

LIBOR rates, and the fact that the LIBOR market, the inter-bank funding market, was 

dysfunctional was something that had been a topic at various times over the previous year. 

 

 Q845 Mr Ruffley: Did you know that this low-balling of submissions was illegal? 

 Jerry del Missier: Well— 

 Mr Ruffley: At the time. 

 Jerry del Missier: No, it did not seem an inappropriate action, given that this was 

coming from the Bank of England. 

 

 Q846 Mr Ruffley: “Did not seem an inappropriate action”, but the US Department of 

Justice has said it is illegal in its findings. That is why Barclays has been fined—it was illegal. 

Why are you telling us, in slightly different terms, that it did not seem inappropriate? It does 

not sound as if you know your job. 

 Jerry del Missier: Mr Ruffley, the findings of the Department of Justice cover a number 

of different activities, and I think what you are referring to— 

 

 Q847 Mr Ruffley: No, with the greatest of respect, they cover the low-balling, which 

was occurring—everyone accepts this—to protect the reputation of Barclays, because it was 

an outlier on its LIBOR submissions. You know that as well as I do. You have read the US 

Department of Justice judgment. Isn’t that true? 

 Jerry del Missier: Yes, I have. 

 

 Q848 Mr Ruffley: Yes, it is true, isn’t it? 

 Jerry del Missier: No, Sir. 

 

 Q849 Mr Ruffley: Oh, you don’t think it is. It is an illegal activity—yes or no? 

 Jerry del Missier: The events that happened in— 

 

 Q850 Mr Ruffley: Is low-balling of LIBOR submissions an illegal activity, Mr del 

Missier? 

 Jerry del Missier: The events— 

 

 Q851 Mr Ruffley: Is it an illegal activity? Come on, answer it. And the answer is— 
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 Jerry del Missier: Within the context— 

 

 Q852 Mr Ruffley: No, forget context. Is it an illegal activity? 

 Jerry del Missier: The manipulation of— 

 

 Q853 Mr Ruffley: Is it an illegal activity? 

 Chair: Let the witness— 

 Mr Ruffley: Well, he’s not answering. He isn’t doing very well. Come on, is it yes or 

no? 

 Jerry del Missier: Well, it is not a yes or no answer, Mr Ruffley. 

 Mr Ruffley: Really. 

 Jerry del Missier: If you will allow me the opportunity to explain, the Department of 

Justice report covers a number of different events and makes specific reference to the 

situation that was taking place between groups of traders as part of the LIBOR submission 

process. 

 

 Q854 Mr Ruffley: So it is not illegal? 

 Jerry del Missier: I have not said that. I am just saying that you are trying to make a 

generalisation across several different events . 

 

 Q855 Mr Ruffley: I am going to quote what the US Department of Justice says: 

“Barclays’…illegal activity involved manipulating its submissions for benchmark interest 

rates in order to benefit its trading positions and the media’s perception of the bank’s financial 

health”—so we are talking about that; the perception of the bank’s financial health—“Today’s 

announcement is the result of the hard work of the FBI Special Agents, financial analysts and 

forensic accountants as well as the prosecutors who dedicated significant time and resources 

to investigating this case.” It is illegal, isn’t it? 

 Jerry del Missier: The manipulation of LIBOR is illegal according to what you have 

just read. 

 

 Q856 Mr Ruffley: According to the US Department of Justice. What we are trying to 

get at here, Mr del Missier, is that you were unaware that the instruction—would you call it an 

instruction that Mr Diamond gave you?—to get the light to procure low-balling of LIBOR’s 

submissions at Barclays—it was an instruction, wasn’t it? 

 Jerry del Missier: Yes, it was. 

 

 Q857 Mr Ruffley: It was an instruction from Mr Diamond to you. Now, you weren’t 

aware that that was an illegal activity that he was asking you to bring about. 

 Jerry del Missier: I disagree that it was an illegal activity. 

 

 Q858 Mr Ruffley: So you are disagreeing with the Department of Justice. We will 

move on. Did you discuss with Mr Varley or Mr Agius this instruction from Mr Diamond?  

 Jerry del Missier: No, I did not. 
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 Q859 Mr Ruffley: Did you discuss it with any member of the Financial Services 

Authority? 

 Jerry del Missier: No, I did not. 

 

 Q860 Mr Ruffley: Or any Whitehall civil servant? 

 Jerry del Missier: No, I did not. 

 

 Q861 Mr Ruffley: To whom did you give the instructions? 

 Jerry del Missier: To the head of the money market desk. 

 

 Q862 Mr Ruffley: To one person. 

 Jerry del Missier: Yes. 

 

 Q863 Mr Ruffley: And you did not check up or speak to that individual subsequently 

to find out whether or not he had carried out your instructions adequately? 

 Jerry del Missier: I had a follow-up conversation with the head of the desk, and several 

of the desk members, and gave them the context of the conversation that I had had with Mr 

Diamond about the conversation that he had had with Mr Tucker. 

 

 Q864 Mr Ruffley: That’s a very convoluted answer. Simple question: did you check to 

see what effect your instructions to this gentleman had had on LIBOR’s submissions? 

 Jerry del Missier: No. 

 

 Q865 Mr Ruffley: Why did you not do that? 

 Jerry del Missier: As I said earlier, there were many, many things going on in the 

markets at the time. It was a period— 

 

 Q866 Mr Ruffley: So you gave an instruction, which turns out to be an illegal one 

according to the US Department of Justice. That is something you are not willing to accept, 

but I think people can make up their own minds about why you are in denial about this, Mr 

del Missier. People will also find it equally implausible that you did not check up as to 

whether or not these instructions that your boss, Mr Diamond, had asked you to carry out had 

been carried out. You did not look at the LIBOR submissions at all, no? 

 Jerry del Missier: I did not follow up to see whether they had been— 

 

 Q867 Mr Ruffley: You did not follow up—right. Did you give any instruction to any 

Barclays employee subsequently to desist from this illegal activity? 

 Jerry del Missier: No, there was no follow-up like that. 

 

 Q868 Mr Ruffley: So it was floating in the ether. You give the instruction; you don’t 

check that it has been followed; and, secondly, you don’t check to see whether or not they’re 

still doing it. 

 Jerry del Missier: Well, as I said— 
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 Mr Ruffley: You did not check to see if people were still doing it or not in subsequent 

weeks. 

 Jerry del Missier: No. 

 

 Q869 Mr Ruffley: So you did not check that either. My final question is: when did you 

first realise—I am looking for a date here—that you had authorised, knowingly or 

unknowingly, illegal activity, found to be illegal by the US Department of Justice? When did 

you find out that you had a problem on your hands? 

 Jerry del Missier: The investigation was— 

 Mr Ruffley: No, on what date did you discover that? 

 Jerry del Missier: In the early months of 2010. I can give a timeline around the 

investigation, which commenced in December 2008—the CFTC through the FSA. 

 

 Q870 Mr Ruffley: And you knew it was illegal at that point, did you? 

 Jerry del Missier: Then, as we went through the— 

 Mr Ruffley: You were notified that it was a potentially illegal activity. 

 Jerry del Missier: No. 

 

 Q871 Chair: Just to be clear, in response to questions there you said, or at least you 

tried to avoid saying, that it was illegal. Do you consider it to have been improper? 

 Jerry del Missier: No, I don’t. 

 

 Q872 Chair: So you are taking issue with the Department of Justice’s conclusions, 

when in paragraph 48 it describes this as “the period of improperly lower LIBOR 

submissions”. 

 Jerry del Missier: I base my judgment, Mr Chairman, on the role that the Bank of 

England plays in the context that the world was in. It did not strike me as improper in late 

October 2008. 

 Chair: Okay, but you are taking issue with the Department of Justice on that point, 

aren’t you? It is saying that it was improper and you are saying that it is not. 

 Jerry del Missier: No, Sir. I am merely telling you how I looked at it in October 2008. 

 

 Q873 Chair: Then you did not consider it improper. Retrospectively, now—looking 

back—do you realise that it was indeed improper? Do you now agree with the Department of 

Justice, or disagree with it? 

 Jerry del Missier: I am certainly not going to disagree with the Justice Department. 

 

 Q874 Chair: Does that mean that you agree with it? 

 Jerry del Missier: I agree with it. 

 

 Q875 Chair: Okay. So you are agreeing that in retrospect it was improper. Was it 

wrongful? 

 Jerry del Missier: I am sorry, I am not grasping the difference between wrongful and— 



 

 

8 

 Chair: It says here, “Barclays acknowledges”—I do not think that you have so far 

acknowledged—“that the wrongful acts taken by participating employees in furtherance of 

this misconduct”. That is a reference to you, isn’t it, Mr del Missier? 

 Jerry del Missier: Mr Chairman, again, this report covers a number of different actions, 

and clearly— 

 

 Q876 Chair: This is a reference to the so-called low-balling. Do you have this 

document in front of you? 

 Jerry del Missier: I don’t, Sir. 

 Chair: Okay, but you have read it, I’m sure, very carefully. This is page 22 of appendix 

A of the statement of facts. 

 Jerry del Missier: I would be very happy to read it. I don’t have that degree of 

familiarity with the document. 

 

 Q877 Chair: “Barclays acknowledges that the wrongful acts taken by the participating 

employees in furtherance of this misconduct set forth above were within the scope of their 

employment at Barclays.” It doesn’t sound good at all, does it? 

 Jerry del Missier: No, Mr Chairman, and I regret the fact that Barclays’s reputation has 

been sullied by the collective actions that are outlined in the document. 

 

 Q878 Stewart Hosie: Mr del Missier, can I just summarise? You acted not on the basis 

of the file note but, as you said, on the basis of the phone call with Mr Diamond. You said 

that there was pressure from Whitehall to get our LIBOR rates down. You then passed on the 

instruction, and you said you believed the Bank of England’s views would be incorporated. 

So you clearly believe that you were acting on an instruction from the Bank of England or 

from other Whitehall sources. Is that correct? 

 Jerry del Missier: Yes. 

 

 Q879 Stewart Hosie: You said in answer to David Ruffley that you hadn’t discussed 

this with any of the sources. Do you know who in particular, in the Bank, the FSA or 

Whitehall, might have given such an instruction? 

 Jerry del Missier: I don’t know. I wasn’t on the call with Mr Tucker and Mr Diamond. I 

do know that at that time, which really was the height of the crisis, all the tripartite authorities 

were working very closely together. 

 

 Q880 Stewart Hosie: Would you have taken the step of giving the instruction if you 

had felt that you didn’t have cover from the tripartite? If it had been only an internal bank 

instruction, would you have followed it? 

 Jerry del Missier: Internal bank, as in Barclays? 

 Stewart Hosie: Yes. 

 Jerry del Missier: No. 

 

 Q881 Stewart Hosie: So you took the instruction because you believed it was coming 

from the outside—it was external and part of dealing with the systemic problem?  

 Jerry del Missier: Yes. 
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 Q882 Stewart Hosie: But you didn’t think to check who precisely may have given that 

instruction to Mr Diamond? 

 Jerry del Missier: Mr Diamond told me that Mr Tucker had given it.  

 

 Q883 Stewart Hosie: May I take you back a little, please? You became head of 

derivatives in 1997, and Co-President of BarCap in September 2005. Did you ever consider 

the manipulation of LIBOR rates to be even a theoretical possibility? 

 Jerry del Missier: Very complex. I had not thought of it before because of knowledge 

of the process in which of the 16 banks, the four highest and the four lowest are excluded, and 

you are left with eight which are then averaged. The notion of manipulation is something that 

is very difficult to contemplate.  

 

 Q884 Stewart Hosie: That’s the overall rate, but clearly manipulation of an individual 

bank’s submission is very straightforward. Did you as head of derivatives ever have to 

discipline a trader for asking for a LIBOR submission to be at a certain level? 

 Jerry del Missier: No.  

 

 Q885 Stewart Hosie: Were you aware of disciplinary action ever being carried out? 

Had people in compliance discussed this with you in the period from 1997 to 2005?  

 Jerry del Missier: No.  

 

 Q886 Stewart Hosie: You said you became aware of this in 2010, but that follows 

Bloomberg in 2007, the FT in 2007, and many other articles in the press. Did you check 

whether any of this was going on inside Barclays when external reports of other banks were 

being produced?  

 Jerry del Missier: Well, the articles in 2007 were not referring to the kinds of activity 

between the swap traders and the money market desk. The focus of attention was around 

where banks’ money market desks were submitting rates. The investigation that was kicked 

off in late 2008 uncovered the actions that were taking place between the swap traders and the 

money market desk.  

 

 Q887 Stewart Hosie: May I read the FSA final notice? “Barclays acted inappropriately 

and breached Principle 5 on numerous occasions between January 2005 and July 2008 by 

making…LIBOR…submissions which took into account requests made by its interest rate 

derivatives traders.” We know from evidence there were people screaming across dealing 

floors. They wanted specific LIBOR arrangements set. Why did nobody tell you about this?  

 Jerry del Missier: There was clearly a breach of fundamental control, and that is exactly 

why we in Barclays found ourselves in this position, why we have paid a large fine, and why 

we have instituted significant controls and enhancements as a result of that. 

 

 Q888 Michael Fallon: May I remind the Committee of my registered interest as a non-

executive director of Tullett Prebon? Let us come back to the Tucker phone call. I know there 

was a misunderstanding, but did you regard it as an instruction from the Bank of England or 

from the public authorities generally in England?  

 Jerry del Missier: From the Bank of England. 
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 Q889 Michael Fallon: Right. And when you relayed this as an instruction to the head 

of money markets, as I think you said, did you tell him it was an instruction from Mr 

Diamond or an instruction from the Bank of England?  

 Jerry del Missier: From the Bank of England.  

 

 Q890 Michael Fallon: Mr Diamond says that you clearly misunderstood this. How 

could you have misunderstood it?  

 Jerry del Missier: Well, Mr Fallon, I know only what I clearly recall from my 

conversation with Mr Diamond. The investigators that have looked at this thoroughly have 

concluded that there was a miscommunication and misunderstanding, but I can only recall my 

recollection—I can only state what my recollection of the conversation is.  

 

 Q891 Michael Fallon: But the file note was made the day afterwards, was it not? It is 

pretty clear and it does not relay any kind of instruction. It says that Barclays “did not need 

advice,” but that on the rate, “it did not always need to be the case that we appeared as high as 

we have recently.” Was that not communicated to you by Mr Diamond?  

 Jerry del Missier: What was communicated to me by Mr Diamond was what I’d said 

earlier about political pressure on the bank, regarding Barclays’s health and, as indicated by 

our LIBOR rates, that we should get our LIBOR rates down, and not be outliers; and there’s 

nothing in the note which is in conflict with that conversation. 

 

 Q892 Michael Fallon: But the note really records two things, doesn’t it—one just 

concerning Whitehall that Barclays rate submissions were always quite high and, secondly, 

the Bank’s view that they didn’t need to be high. There’s no instruction there, is there? 

 Jerry del Missier: As I said, I acted on the basis of the phone conversation that I’d had. 

 

 Q893 Michael Fallon: Did you at any point over these two days take any legal advice 

on that? 

 Jerry del Missier: No, I didn’t. 

 

 Q894 Michael Fallon: I see. Okay, and did the head of money markets query this 

instruction from you at all? 

 Jerry del Missier: We had a brief conversation. I explained the context and— 

 

 Q895 Michael Fallon: So he did query it. 

 Jerry del Missier: He asked the context of my conversation.  I relayed the contents of 

what I had discussed with Mr Diamond and that was it. 

 

 Q896 Michael Fallon: But the reason he asked you was he must have been puzzled as 

to why he was being given this instruction; otherwise he wouldn’t have asked you, would he? 

 Jerry del Missier: Well, I don’t know what he was— 

 

 Q897 Michael Fallon: Well, what did he ask you? 
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 Jerry del Missier: I don’t recall specifics of what we talked about.  It was a very brief 

discussion. 

 

 Q898 Michael Fallon: But it stuck in your mind that he did in fact ask you where all 

this had come from. 

 Jerry del Missier: Well, I owed him the context of the conversation. I wanted to make 

sure that he understood.  

 

 Q899 Michael Fallon: No, no; you said he asked you something. 

 Jerry del Missier: What I said was— 

 

 Q900 Michael Fallon: You said he asked you. 

 Jerry del Missier: Yes, and I explained the source of why we were talking—the 

conversation I had had with Mr Diamond about the conversation that he had had with Mr 

Tucker.  

 

 Q901 Michael Fallon: Did he ask this, in your view, because he was beginning to sense 

that what he was being asked to do was illegal? 

 Jerry del Missier: I don’t know what his thought process was.  

 

 Q902 Chair: You had one brief conversation with the head of money markets about 

this, and no further conversations with Bob Diamond.  That is your evidence to us, isn’t it? 

 Jerry del Missier: Yes, and as I said I also had a follow-up with a small number of the 

money market team again, where I relayed the contents of the conversation. 

 

 Q903 Chair: How often did you speak to Bob Diamond? 

 Jerry del Missier: Regular communication, but not always daily. 

 

 Q904 Chair: So several times a week. 

 Jerry del Missier: Yes. 

 

 Q905 Chair: How often did you receive an e-mail from him? 

 Jerry del Missier: Probably similar. 

 

 Q906 Chair: Okay; and you didn’t find it worth while following this one up with a 

conversation. 

 Jerry del Missier: No. 

 

 Q907 Chair: Do you regret that? 

 Jerry del Missier: At this stage, I would—to do it over—I would have followed up. 
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 Q908 Mr Mudie: You see, Mr Diamond told us that he did not believe the Bank of 

England had told him to lower the rate, and also he did not believe he told you to do so. Now, 

how could you misunderstand that conversation? 

 Jerry del Missier: I can only tell you what I clearly recall from the conversation.  I 

wasn’t on the call between Mr Tucker and Mr Diamond. I can only give you my recollection 

of that conversation.   

 

 Q909 Mr Mudie: So Mr Diamond was so incoherent that, from a conversation that he 

can clearly remember, you think he told you to carry out an illegal act. That’s what it comes 

down to. 

 Jerry del Missier: Again, I can’t speak to what Mr Diamond recalls.  I can only tell you 

what I recall from the conversation. 

 

 Q910 Mr Mudie: The Chairman asked you how long did your instruction to the money 

market last, and you said, “Well, the markets change within a week,” and then you tailed off, 

which rendered the whole issue—but you were still doing this into 2009, according to the 

regulator’s report. You have been asked: did you follow up with the head of money markets 

what had happened? Did you not follow it up, find out what was happening, was it still 

continuing, put a stop to it, because it was unnecessary?  

 Jerry del Missier: By December 2008, the CFTC launched its investigation into the 

broad LIBOR issues. At that stage, the whole investigation had opened up. 

 

 Q911 Mr Mudie: But Barclays were still doing it, according to the regulators. 

 Jerry del Missier: Not— 

 

 Q912 Mr Mudie: You don’t think so? Were you aware that they were doing it from 

2007 onwards? 

 Jerry del Missier: Just a clarification: doing what?  

 

 Q913 Mr Mudie: Exactly. That failure to ask. It comes into two sections: from 2005 to 

2007, the traders were doing it to improve profits at Barclays, and were doing it openly. I will 

come to that. But from 2007, the excuse changed qualitatively in as much as it is almost like 

your defence for doing it in 2008—that it was the market conditions that broke in 2007 and 

the position of Barclays’ high submission was giving the marker of your financial positions. 

So you started—not you, but Barclays started—in 2007 fiddling the rate. That is why I am not 

surprised when you tell Mr Fallon that the money market desk didn’t really question you. 

They must have wondered what world you were living in, because they had been doing it for 

a year. Did you not know about this at all?  

 Jerry del Missier: I was not aware that there was any sort of pressure applied to any of 

the LIBOR submitters in 2007.  

 

 Q914 Mr Mudie: You have read the report? 

 Jerry del Missier: Yes. 

 

 Q915 Mr Mudie: So you accept it was happening in your firm from 2007, in that form, 

and you didn’t know anything about it? 
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 Jerry del Missier: I did not know anything about the specific incident in late 2007 

which is referred to in the report. 

 

 Q916 Mr Mudie: What about the 2005 illegal trading? 

 Jerry del Missier: No. I did not know about that. I first found out about it during the 

investigation in late 2009, early 2010, and, as the investigation went on, I became aware of 

the scale of it. 

 

 Q917 John Mann: So when Mr Diamond said to us, “there was pressure from the 

group treasury in…’07-’08…to get in the pack, if I can use that phrase”, you knew nothing 

about that? 

 Jerry del Missier: Not until during the investigation, when I was made aware.  

 

 Q918 John Mann: So you knew nothing about that, but Mr Diamond did. Now, Mr 

Diamond told us that he knew nothing about the investigation till 2010 or 2011—I can’t 

remember which, but certainly after 2010. But you knew about it in December ’08, that is 

what you have told us twice.  

 Jerry del Missier: Well, the investigation was initiated in December ’08 by the CFTC. 

 

 Q919 John Mann: And you knew about it at the time? 

 Jerry del Missier: Well, it was quite a public investigation that was being launched.  

 

 Q920 John Mann: Into Barclays. 

 Jerry del Missier: Well, into the markets. 

 

 Q921 John Mann: And into Barclays. 

 Jerry del Missier: Yes. 

 

 Q922 John Mann: So you knew about that when Mr Diamond didn’t. Can I check? 

You discussed this instruction—the October 29 instruction—with the head of money market. 

Did you discuss it with anybody else? 

 Jerry del Missier: As I said, I had a follow-up meeting a few days later with several of 

the money market people and gave them— 

 John Mann: You did indeed.  

 Jerry del Missier: Yes. 

 

 Q923 John Mann: Did you discuss it with anybody else other than those people who 

you have already identified? 

 Jerry del Missier: No.  

 

 Q924 John Mann: You are saying that this practice did not go on after the launch of 

the December ’08 investigation. 

 Jerry del Missier: Not that I am aware of. 
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 Q925 John Mann: So it only went on in November ’08, in reality, is what you are 

saying to us. 

 Jerry del Missier: I do not know that it went on in November ’08. 

 

 Q926 John Mann: If it did, it only went on in November ’08—by definition. 

 Jerry del Missier: By definition, it is a very short window of time. 

 

 Q927 John Mann: And you are telling us that you had no knowledge of any 

submission of false rates of any kind—of the two types—in 2005 and 2006. You have no 

knowledge. 

 Jerry del Missier: No. 

 

 Q928 John Mann: In 2007, you had no knowledge. 

 Jerry del Missier: No. 

 

 Q929 John Mann: In the first seven to eight months up to September and the end of 

September 2008, you had no knowledge. 

 Jerry del Missier: No. 

 

 Q930 John Mann: And you read none of the ongoing concerns of others, be they 

regulators or academics, during 2007 and 2008 before you received this instruction—you 

weren’t aware of any of that. 

 Jerry del Missier: Oh, I was aware of all the extraneous circumstances and of all the 

press surrounding LIBOR—yes, absolutely—and the speculation about Barclays, and, 

frankly, had conversations about this often times about the state of the market and what was 

going on with other banks. I had a conversation with Mr Tucker about that. 

 

 Q931 John Mann: So you were aware of the general debate. Were you aware of—I 

quote—“Senior Barclays Treasury managers coined the phrase ‘head above the parapet’ to 

describe being an outlier on the U.S Dollar LIBOR panel”? 

 Jerry del Missier: I only became aware of that as a result of the investigation. 

 

 Q932 John Mann: So you were not aware at the time of this. 

 Jerry del Missier: No. 

 

 Q933 John Mann: In any way. 

 Jerry del Missier: No. 

 

 Q934 John Mann: But you were in charge. 

 Jerry del Missier: Well, I wasn’t in charge of group treasury. That is a completely 

separate function. 

 

 Q935 John Mann: So, according to you, the only time there could have been market 

manipulation was, from what you were aware of, November ’08, but you were not aware that 



 

 

15 

that was happening. Were you aware of any other market manipulations, separate from 

LIBOR, by Barclays during your time there? 

 Jerry del Missier: Well, market manipulation, again, is something very different, 

because of the process. Most of November, our rates would have still been excluded from 

calculation of dollar LIBOR, so there is no effect on market. To really make an assessment of 

whether any manipulation is going on, you really need to have an understanding of where all 

the rates are on that day and where you are. 

 

 Q936 John Mann: You have lots of analysts. Was there any other market 

manipulation, aside from LIBOR, going on during your time at Barclays? 

 Jerry del Missier: Not that I am aware of. 

 

 Q937 John Mann: No? 

 Jerry del Missier: Not that I am aware of. 

 

 Q938 John Mann: How come, then, that in a court hearing, Judge Newbould described 

how Barclays had “withheld the truth” from other trading partners in order to protect your 

own profits? 

 Jerry del Missier: First, that is a case that is subject to appeal, but it is a case that has 

particulars that are completely separate from the kinds of things that we are talking about. 

 Chair: I think there may be sub judice aspects to asking further questions on that. 

Perhaps we need to be cautious about what we ask. 

 

 Q939 John Mann: We do indeed, but this is in the public domain, because it has been 

through the court. My question was whether Mr del Missier was aware of other market 

manipulation. The point that I have made is that a judge, in making a ruling against Barclays, 

has identified a significant market manipulation with the aim to “protect its own profits.” Isn’t 

that what was going on with LIBOR? 

 Jerry del Missier: No. The circumstances of that case are completely different, in the 

sense that they do not relate to an alleged manipulation of market rates. It is a commercial 

dispute between two counterparties. 

 

 Q940 John Mann: They are completely different, but Judge Newbould has described it 

as “fraudulent misrepresentation”. 

 Chair: You should not be required to answer questions about a sub judice case, and I 

shall not be allowing you to do so. John, do you have other questions? 

 

 Q941 John Mann: The final question I have is this. When were you first aware that 

Lehman Brothers was having problems? 

 Jerry del Missier: Lehman Brothers’ problems stemmed back to 2007. I do not think 

anybody understood the extent to which they had financial problems until we got well into 

2008. 

 

 Q942 John Mann: So you were aware, at the end of 2007 and into 2008, that Lehman 

Brothers was having problems? Wouldn’t it have been a shrewd strategy, being aware of 
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that—Barclays was close to Lehman Brothers at that time—to submit false rates in order to 

protect Barclays’ position in the forthcoming problems that would emerge with Lehman 

Brothers?  

 Jerry del Missier: In 2007, we were no closer to Lehman Brothers than we were to any 

other competitor institution. In 2007, we could not even have contemplated that Lehman 

Brothers was going to have to file for bankruptcy.  

 Chair: John, you have one very last brief question and a brief reply, and then we’re 

going to move on. 

  

 

 Q943 John Mann: In 2008, you were a lot closer than your competitors to Lehman 

Brothers, weren’t you, in the run-up to their collapse? Would that be a rationale for fixing the 

LIBOR rates to protect Barclays’ position?  

 Jerry del Missier: We only got involved with Lehman Brothers on 12 September 2008. 

 

 Q944 Chair: Okay, we are going to move on, but before we bring in Pat McFadden, I 

just want to be clear. You said a moment ago that this practice, as you understood it—that is, 

the response to your instruction to the money market desk to low-ball LIBOR—lasted, in 

these exceptional market conditions, only a week or two, or certainly through the month of 

November. Is that correct? Was that the evidence you first gave? 

 Jerry del Missier: What I originally said, Mr Chairman, was that within a week, the 

market rates collapsed because of concerted action by central banks. Suddenly, there was no 

focus on any— 

 

 Q945 Chair: So what was the duration, the operability, of the instruction that you 

passed to the money market desk? 

 Jerry del Missier: I don’t know. Days, if at all. 

 

 Q946 Chair: Paragraph 49 of the Department of Justice report reads, “On at least a few 

occasions from approximately September 2007 through at least approximately May 2009, 

Barclays submitted improperly low LIBOR contributions”. 

 Jerry del Missier: I am not aware of any circumstances beyond late October to early 

November 2008. 

 

 Q947 Chair: What do you mean, you are not aware of it? We just had a full 

investigation. Is this news to you? Did you not know that this was going on in Barclays in 

May 2009? 

 Jerry del Missier: I am not aware of the specifics that are referred to in the reports. 

 

 Q948 Chair: The money market desk, when asked, will presumably tell us that they 

thought this was an open-ended instruction that justified action up to May 2009, will they not?  

 Jerry del Missier: I would say no.  

 

 Q949 Chair: So what were they doing low-balling LIBOR in May 2009? 

 Jerry del Missier: I don’t know what they were doing.  
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 Q950 Chair: But they weren’t under your control, is what you are saying?  

 Jerry del Missier: I am not aware of the facts that are being referred to in May 2009. 

 

 Q951 Chair: But this is a Department of Justice report. You must be aware of the facts. 

There has been a full investigation. 

 Jerry del Missier: Yes, and as a witness I was outside the investigation. 

 

 Q952 Chair: But you have been following this closely, and have just resigned as a 

consequence of this scandal. 

 Jerry del Missier: Yes, I have resigned. 

 

 Q953 Chair: But you are still unaware of this?  

 Jerry del Missier: Of— 

 Chair: I am sure you will understand that for this Committee, that will strike us as 

implausible. 

 Jerry del Missier: It’s the facts, Mr Chairman.  

 Chair: Okay. Well, there are some implausible facts; it is a question of how many all at 

once. Pat McFadden. 

 

 Q954 Mr McFadden: Mr del Missier, can you remind us of your job title from the 

period, say, autumn 2007 through to the end of 2008? 

 Jerry del Missier: In autumn of 2007 I was co-president of Barclays Capital and in 

January of 2008 I became president of Barclays Capital, which was my job to the end of 2008. 

 

 Q955 Mr McFadden: So you were at the top of the investment bank. You sat at the 

head of it. 

 Jerry del Missier: Well, not entirely, Mr McFadden. My title was president, but I had 

responsibility for a large piece of it but not all of it. 

 

 Q956 Mr McFadden: Okay. Let me read to you something from the New York Fed’s 

website, which was posted a few days ago. They referred to a December 2007 phone call with 

Barclays on reported LIBORs appearing “unreasonably low”, and then they say that as part of 

the effort of looking into this, “on April 11th” 2008 “an analyst from the Markets Group 

queried a Barclays employee in detail as to the extent of problems with LIBOR reporting. The 

Barclays employee explained that Barclays was under-reporting its rate to avoid the stigma 

associated with being an outlier with respect to its LIBOR submissions”. This is in April 

2008, five and a half months before this phone call we’ve just spent the best part of an hour 

talking about. Barclays were doing this well before any phone call with the Bank of England. 

Is that not correct? 

 Jerry del Missier: I was not aware of that action until—subsequent to the investigation. 

 

 Q957 Mr McFadden: So the Fed are talking to your bank, who are admitting in April 

2008 that they are under-reporting their LIBOR submissions, and you had no awareness of it 

whatsoever? 
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 Jerry del Missier: No, there was, again, the context. There was a lot of discussion about 

what was going on—where banks were submitting. And keep in mind for the vast majority of 

that time, from ’07 onwards, Barclays was an outlier on the high side— 

 

 Q958 Mr McFadden: I am just asking if you were aware of this. 

 Jerry del Missier: I wasn’t. 

 

 Q959 Mr McFadden: You weren’t. Right. But Bloomberg reported, a few months 

before this, on 3 September 2007—I quote from the Bloomberg article—“What the hell is 

happening at Barclays and its Barclays Capital securities unit that is prompting its peers to 

charge it premium interest rates in the money market?” 

 This is the FSA’s findings I’m now reading from: paragraph 112. “Senior management 

at high levels within Barclays expressed concerns over this negative publicity” and this 

“resulted in instructions being given by less senior managers at Barclays to reduce LIBOR 

submissions in…to avoid negative media comment.” So a number of people in your bank 

were involved in this, in response to a public article by Bloomberg. Were you aware of this at 

the time? 

 Jerry del Missier: Not at the time. 

 

 Q960 Mr McFadden: Paragraph 118 of the FSA report says: “On 29 November 2007” 

a “Barclays’ Submitter had intended to submit a rate of 5.50 on that day. However he was 

overruled on a conference call during which the submissions were discussed, as a rate of 5.50 

was expected to draw negative media attention…Manager E said”—I won’t quote it 

entirely—‘it’s going to cause a…storm’. Barclays therefore submitted a rate of 5.30, which 

was in line with another contributing bank’s submission”. This is November 2007. The best 

part of a year before this famous phone call. Were you aware of this going on in your bank at 

the time? 

 Jerry del Missier: I was not at the time. Again, this relates to conversations that were 

taking place with the group treasury, which was outside the investment bank. I happen to not 

even be—I was on leave at that time, and found out subsequently as part of the investigation. 

 

 Q961 Mr McFadden: Okay, let me take you to March 2008, this one is six or seven 

months before this famous phone call, when “the FSA contacted Barclays’ Money Market 

Desk”—the people you spoke to after the phone call—“to ask for information about Barclays’ 

liquidity position. The FSA asked” them “to provide information including the rates at which 

Barclays was currently paying for funding in various maturities. The Submitter”, from 

Barclays, “intended to state that Barclays was paying for one year funding at ‘LIBOR plus 

twenty [basis points]’. The Submitter discussed this in a telephone conversation with Manager 

D. Manager D stated “yeah, I wouldn’t go there for the moment […] I would rather we sort of 

left that at…zero”…The Submitter stated “it’s a sad thing really, because, you know, if 

they’re truly trying to do something useful […] it would be nice if they knew”, but went on to 

acknowledge he had been worried about stating the “honest truth” because it might be a “can 

of worms”. Barclays informed the FSA it was paying for one year funding at “LIBOR flat”, 

rather than paying at LIBOR plus 20 basis points. Here is a conversation between a submitter 

and his manager at your bank in March of that year. Were you aware of any of that?  

 Jerry del Missier: No.  
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 Q962 Mr McFadden: I have been able to cite to you three or four separate instances 

where managers and submitters in Barclays are talking about falsely submitting the LIBOR 

rates. Why is there any significance to this phone call with the Bank of England when you 

were up to your arms as an institution in dishonest activity in the year running up to that 

phone call?  

 Jerry del Missier: As I said, Mr McFadden, the fact that we had control breakdowns is 

clearly unacceptable, and that’s why we’re here and I deeply regret that. The bank has paid a 

large fine for it, it has implemented controls, it has learned and has hopefully taken the control 

environment to a different level. But again I come back to the context of where the world was 

in late October of 2008 and the involvement of the central bank.  

 

 Q963 Mr McFadden: But I am asking you about something different. You are 

expecting us to believe that the phone call between Mr Diamond and Mr Tucker was a 

significant new development that led to you—based on a misunderstanding or not—doing 

something way out of the ordinary by going to the money markets desk and asking them to, if 

you like, join the pack with LIBOR. How are we expected to believe that when month after 

month, time after time, in documents from the Fed and from the FSA it is outlined that you 

were doing that already?  

 Jerry del Missier: I am sorry, I— 

 

 Q964 Mr McFadden: Why is the phone call significant when month after month you 

as a bank were submitting false LIBOR submissions?  

 Jerry del Missier: It is a significant piece of information that, at the time when the 

financial crisis is at its very peak, the central bank, at a time when Governments are tangibly 

calling the shots, is passing on that kind of information. 

  

 

 Q965 Mr McFadden: Isn’t this just Barclays attempting to blame someone else for 

something that it was up to its armpits in doing for years beforehand anyway?  

 Jerry del Missier: Again, the actions that happened— 

 

 Q966 Mr McFadden: I am not talking about the traders’ period; I am talking about the 

response to Bloomberg and the attempt to protect the bank’s image. I am not talking about the 

traders’ profits for their own desk period; I am talking about the second period. You were still 

doing it month after month in that second period.  

 Jerry del Missier: Again, the extent to which it was or wasn’t going on I was not aware, 

but clearly it’s a failure of control. And it’s regrettable. 

 

 Q967 Mr McFadden: Let us go back to what Mr Fallon asked you. When you went to 

the head of the money markets desk, did he or she say, “Do you realise what you’re asking me 

to do here? This is highly improper. We’ve never done this before”, or did they say, “Well, 

you know, there’s not really much new in that. We’ve been doing it for the past year”, which 

is the true position?  

 Jerry del Missier: It was neither.  

 

 Q968 Mr McFadden: Give us a clue.  
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 Jerry del Missier: It was a very brief conversation. I think that that individual was 

aware of the context as well. I gave them the full context of the conversation that I’d had with 

Mr Diamond about his conversation with Mr Tucker.  

 

 Q969 Mr McFadden: Wouldn’t you have expected that if this was something that was 

just a failure of control within the Bank—the repeated attempts to do this in the previous year 

that weren’t known by senior people—the head of your money markets desk would have 

pushed back a bit and would have said to you, “This is highly improper, what you’re asking 

me to do here. Are you really sure that Bob Diamond’s got this right? Are you really sure this 

is what the Bank of England are hinting at?” Would you not have expected some pushback, if 

this was not already part of the culture of the organisation?  

 Jerry del Missier: This was the reason we had a follow-up conversation with the desk, 

where I relayed the contents of the conversation. In that sense, it was not a business-as-usual 

situation.  

 

 Q970 Mr McFadden: If it was not business as usual, why were they surprised when we 

have all these instances brought out by the regulators’ investigation, which show that Barclays 

were doing this repeatedly, month after month, in the run-up to this? 

 Jerry del Missier: I don’t know why they would have been surprised or not. 

 

 Q971 Mr Love: Mr del Missier, did the FSA final notice report on Barclays clear you 

of any wrongdoing? 

 Jerry del Missier: Mr Love, I have been through a separate FSA investigation, which I 

was informed of in March 2011. It was concluded in September 2011 with no follow-up 

action.  

 

 Q972 Mr Love: That is not the question I asked you. I asked you whether they had 

cleared you of any wrongdoing.  

 Jerry del Missier: Yes.  

 

 Q973 Mr Love: Let me point you to the comments of Mr Diamond when he was asked 

about this. He said, initially: “Jerry was cleared by the FSA when they investigated him. I 

may be using the wrong word, ‘clear’, but you know what I mean.” What did he mean? 

 Jerry del Missier: As I said, I was investigated by the FSA. I was informed in March 

2011. I met with the FSA in July 2011. In fact, I had obviously participated in interviews with 

US regulators as well. I was investigated as to the status of whether I was fit and proper. In 

September, the FSA informed me that no action would be taken and that there would be no 

follow-up.  

 

 Q974 Mr Love: That is not quite the same as clearing. So you accept that you were not 

cleared, but that you understand that there would not be any follow-up.  

 Jerry del Missier: I was cleared. The FSA was informed of my job change in June—

just last month. In that sense, there was no action taken against me.  
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 Q975 Mr Love: That I understand. The FSA report states that they “closed the 

investigation without taking any enforcement action.” That sounds to me as if they had great 

suspicions but that they could not quite conclude an enforcement action. Would you agree? 

 Jerry del Missier: I don’t know why they phrase things that way. I am not a lawyer.  

 

 Q976 Mr Love: How would you interpret that? Would you interpret that as a clean bill 

of health, that you have somehow been exonerated, that there was nothing of concern there? 

Or would you think that there was something that really did concern the regulators, but they 

could not quite produce the evidence necessary to take enforcement action?  

 Jerry del Missier: I only know what I was told in the letter, which I received from the 

FSA last September. I do not have any additional information. 

 

 Q977 Mr Love: By admitting to telling your staff to lowball, are you acting as a fall 

guy for Bob Diamond? 

 Jerry del Missier: I don’t think I am acting as a fall guy. I have resigned my position 

from the bank for the good of the bank. I’m not the fall guy for anything. This happened to 

the bank and I’ve resigned as a result of it.  

 

 Q978 Mr Love: I accept that you have resigned, but Bob Diamond produces a note of 

his conversation with Mr Tucker. That note is, to put it at its finest point, ambiguous. From 

that note, you tell us that you went and instructed people in Barclays to lowball. Aren’t you 

injecting yourself to save Mr Diamond from having to accept that these were orders that came 

from him? You’ve escaped, if I can put it that way, by a whisker from the FSA and other—

US regulators—inquiries. 

 Jerry del Missier: My resignation was my resignation. I don’t know why Mr Diamond 

ultimately left. That’s between the board and Mr Diamond. 

 

 Q979 Mr Love: Are you under investigation by any regulatory authority at the present 

time, either in this country or in the United States? 

 Jerry del Missier: Not that I am aware of. 

 

 Q980 Chair: Back on this phone conversation with Mr Diamond that triggered it all, 

you remember that conversation well. You’ve referred to it several times as the thing that 

triggered your decision to speak to the money market desks. Does the file note represent fully 

what you heard of that conversation? 

 Jerry del Missier: The file note is consistent— 

 

 Q981 Chair: No, I didn’t ask you that. I asked you whether it represents fully what you 

heard. 

 Jerry del Missier: The reason I say it’s consistent, Mr Chairman, is that in a phone 

conversation, we wouldn’t use those same words, but what I took away was— 

 

 Q982 Chair: Were any points of substance made in the phone conservation that are not 

reflected in the note? 

 Jerry del Missier: No, I— 
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 Q983 Andrea Leadsom: Mr del Missier, are you and Bob Diamond good friends 

personally? 

 Jerry del Missier: We’re professional friends, but we don’t socialise very often. 

 

 Q984 Andrea Leadsom: Can you understand why people think this is either some 

monumental incompetence or a very cynical conspiracy to cover up what is very clear 

wrongdoing in Barclays for many years? Can you understand why people feel that? 

 Jerry del Missier: I can only relay what I recall from a phone conversation that took 

place. That’s it. I can’t comment on what other people recall from a conversation— 

 

 Q985 Andrea Leadsom: No, I’m asking can you understand why people, the general 

public, feel that this is either the most unbelievable incompetence or the most deliberate, 

cynical cover-up by you and Bob Diamond—people at the very top of an organisation that has 

been brought very low by this appalling lawsuit? Can you understand that? 

 Jerry del Missier: I can understand, given the circumstances that we find ourselves in, 

that there is resentment towards Barclays and the banks. I can tell you that to see the Barclays 

organisation—an organisation that has been around for an awfully long time—get 

characterised in this way is very painful. 

 

 Q986 Andrea Leadsom: Pretty appalling, yes. How much of your bonus over the last 

few years has been predicated on good controls within the bank? You have most recently been 

chief operating officer, haven’t you? As president of BarCap and as COO, how much—what 

percentage roughly—of your bonus would depend on good controls? 

 Jerry del Missier: The control environment of the institution would clearly form a 

part— 

 

 Q987 Andrea Leadsom: A rough percentage—20%, 10%, 2%, 50%? You have no 

idea. 

 Jerry del Missier: I was never told. 

 

 Q988 Andrea Leadsom: Okay. I want to follow up on some very specific questions 

that colleagues have raised with you. On what date did you give instruction to the head of the 

money market desk to effectively bring down the submissions? Was that on October 29th or 

October 30th? What date was it? 

 Jerry del Missier: October 29th. 

 

 Q989 Andrea Leadsom: So on that same day. The note that Bob Diamond wrote of the 

phone call with Paul Tucker was written on October 30th. Was that to cover your backs, so 

that if the money market desk came back, you could point to this note and say, “The Bank of 

England made us do it”? 

 Jerry del Missier: I don’t know why Mr Diamond wrote that note. 

 

 Q990 Andrea Leadsom: Did you know that he wrote the note? 

 Jerry del Missier: Subsequently— 
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 Andrea Leadsom: At the time. 

 Jerry del Missier: Yes— 

 

 Q991 Andrea Leadsom: Did you know at the time that he wrote that note? 

 Jerry del Missier: At which time? 

 

 Q992 Andrea Leadsom: On October 30th, did you know he wrote that note? 

 Jerry del Missier: I only knew that he wrote the note when I saw it. 

 

 Q993 Andrea Leadsom: Which was when? 

 Jerry del Missier: I don’t recall if it was the 30th or subsequent— 

 

 Q994 Andrea Leadsom: So it was after you had spoken to the money market desk? 

 Jerry del Missier: Yes. 

 

 Q995 Andrea Leadsom: So did you go back to Bob Diamond and ask him to write a 

note to cover your back— 

 Jerry del Missier: No. 

 

 Q996 Andrea Leadsom: Or his back? You absolutely did not ask him to write that 

note? 

 Jerry del Missier: No. 

 

 Q997 Andrea Leadsom: And he would corroborate that, would he? 

 Jerry del Missier: Yes. 

 

 Q998 Andrea Leadsom: Who on the money market desk—which person—did you 

give the instruction to? Who is the head of the money market desk? 

 Jerry del Missier: Mr Mark Dearlove.  

 

 Q999 Andrea Leadsom: Mark Dearlove. And what exactly did you say to him?  

 Jerry del Missier: I relayed the conversation that I had had with Mr Diamond. 

 

 Q1000 Andrea Leadsom: No, what exactly did you say to him?  

 Jerry del Missier: I said, “I’ve spoken to Mr Diamond. He’s had a call from Mr 

Tucker.” I alluded to the pressure—the political pressure—around Barclays’s health, as 

demonstrated by our LIBOR rates, and that we should get our rates down and not be an 

outlier.  

 

 Q1001 Andrea Leadsom: So you explicitly instructed him to bring the LIBOR rate 

submissions down?  

 Jerry del Missier: I passed the instruction along, yes.  
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 Q1002 Andrea Leadsom: Okay. So if we bring Mark Dearlove before this Committee, 

he will absolutely corroborate that, will he—that that is exactly what you said to him? He will 

not say to us, as Mr McFadden suggested—Question: what you were asking him to do 

suggests to you that that might not be compliant. Will Mark Dearlove tell us that is exactly 

what you said and that is exactly what he did, or will he give us a different account, do you 

think?  

 Jerry del Missier: I do not know what he would say fully, and I do not know what his 

recollection of the conversation would be, but— 

 

 Q1003 Andrea Leadsom: But would you expect Mr Dearlove to say, “Then I asked Mr 

del Missier, ‘Are you sure about this? This is not in the rules, at the very least, and this is 

breaking the law, at the very worst.’”? Would he tell us that that is what he said to you or not? 

 Jerry del Missier: I don’t think that is what he would say.  

 

 Q1004 Andrea Leadsom: And why don’t you think that is what he would say? 

 Jerry del Missier: I don’t know.  

 

 Q1005 Andrea Leadsom: Did he say to you, when you told him to bring in the LIBOR 

submissions lower, that would be against the law, against the rules or anything of that sort?  

 Jerry del Missier: I don’t recall the full specific of the conversation. As I said, it was a 

brief conversation, and we had agreed to set up a session with some of the money market 

people as a follow-up for me to give them, again, that context of that conversation.  

 

 Q1006 Andrea Leadsom: Going to the Barclays investment banking compliance 

function, on three occasions during 2007 and 2008, LIBOR issues were escalated—on three 

occasions—and in each case, compliance failed to deal with those issues. Are you saying Mr 

Dearlove would have not had any communication with Barclays compliance on those three 

occasions? As the head of the money markets desk, in spite of Barclays investment banking 

compliance function having raised LIBOR issues on three occasions during 2007 to 2008, Mr 

Dearlove would not have been aware and certainly would not have raised with you the fact 

that falsifying LIBOR submissions might be against the rules or illegal? 

 Jerry del Missier: I became aware subsequently— 

 Andrea Leadsom: No, he. 

 Jerry del Missier—as part of the investigation, that compliance was alerted of the 

nature of the request that had come in, but there was no follow-up back from compliance.  

 

 Q1007 Andrea Leadsom: But can you just answer me this? If the compliance function 

in the investment bank, which I assume Mr Dearlove was a part of, had raised the LIBOR 

issue on three separate occasions in 2007 and 2008, is it conceivable that the head of the 

money markets desk would not have been aware of that? Is that a possibility?  

 Jerry del Missier: Mr Dearlove would not have been a part of the compliance function.  

 

 Q1008 Andrea Leadsom: Okay, forget the organogram. Is it possible that compliance 

would have raised concerns about LIBOR fixings and the head of the money market desk 

would not have been aware of that?  
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 Jerry del Missier: The money market desk, as I said, informed compliance of the 

conversation that had taken place, but then compliance had no follow-up.  

 

 Q1009 Andrea Leadsom: No, no, I am asking you about whether it is possible that Mr 

Dearlove could have somehow missed the point that the compliance function had raised 

concerns over LIBOR fixings three times during 2007 and 2008. 

 Jerry del Missier: No.  

 

 Q1010 Andrea Leadsom: That is not possible? 

 Jerry del Missier: No.  

 

 Q1011 Andrea Leadsom: He would certainly have known about those issues?  

 Jerry del Missier: Yes, he would have had conversations with the compliance function.  

 

 Q1012Andrea Leadsom: Okay, so he would have known that the compliance team 

were concerned about the LIBOR submissions, and yet when you then told him, “Actually, 

now guys we’re going to reduce our LIBOR submissions”, he did not say anything to you—

“Well, hang on a minute, compliance are already concerned about this. Why would I do that?” 

 Jerry del Missier: As I said, there was a message sent to compliance, as a follow-on 

from this request, but compliance never followed up. 

 

 Q1013 Andrea Leadsom: Sorry, do we know about this? I don’t think we know about 

this. Once you had asked Mr Dearlove to reduce the LIBOR submissions, you sent a note to 

compliance to tell them that was what you had done? 

 Jerry del Missier: No. 

 

 Q1014 Andrea Leadsom: So what compliance note are you talking about? 

 Jerry del Missier: The money market desk informed compliance of the request that had 

come in. 

 

 Q1015 Chair: I didn’t know about that—so no control function, no compliance 

function, by the look of it. 

 Jerry del Missier: There was no closing of the loop. 

 

 Q1016 Andrea Leadsom: So Mr Dearlove sent a note to compliance saying, “Mr del 

Missier has told me to bring LIBOR submissions down.” 

 Jerry del Missier: I don’t know if it was Mr Dearlove or— 

 

 Q1017 Chair: But you do know that compliance was informed. 

 Jerry del Missier: Yes. 

 

 Q1018 Andrea Leadsom: And who was it in compliance who was informed? 

 Jerry del Missier: The head of compliance. 
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 Q1019 Andrea Leadsom: What’s the name of the person? 

 Jerry del Missier: Mr Stephen Morse. 

 

 Q1020 Chair: What did he do about it? 

 Jerry del Missier: I don’t know. There was no follow-up back with me or with anyone 

in senior management. 

 

 Q1021 Andrea Leadsom: Prior to 29 October, had you ever instructed anyone to 

falsify LIBOR submissions? 

 Jerry del Missier: No. 

 

 Q1022 Andrea Leadsom: And had you ever instructed any trader or submitter to 

falsify any submission, including ISDA and SONIA and all the money market rates at your 

disposal? You had never asked anyone to falsify. 

 Jerry del Missier: No. 

 

 Q1023 Andrea Leadsom: Okay. You were yourself a derivatives trader. 

 Jerry del Missier: Yes. 

 

 Q1024 Andrea Leadsom: Could you tell us, for our information, how you would 

benefit your own bonus by asking the submitters to falsify the LIBOR submissions? 

 Jerry del Missier: It is very complex, and it is not entirely obvious that you are actually 

benefiting your own profitability, but the theory would be that if you got a certain rate 

submitted, the book that you were trading would benefit from that submission. It is important 

to understand that it is not even the whole bank—it is one particular book. On any given day, 

the bank does not know whether it benefits from high rates or low rates but, again, because of 

the complexity of the averaging process, it is extremely difficult to see how one rate would 

have an impact, and then how that would necessarily flow through to compensation is very 

convoluted. 

 

 Q1025 Andrea Leadsom: Yes, and I would agree with you there from my own 

experience of LIBOR, but isn’t it right that if you collude with other banks it is actually quite 

easy? Doesn’t that then suggest that this is a widespread practice? 

 Jerry del Missier: I’m not aware of that. 

 

 Q1026 Andrea Leadsom: But doesn’t it suggest that if people were falsifying LIBOR 

in order to benefit their own trading book, they must have been colluding, because otherwise, 

as you say, it would be extraordinarily difficult to benefit your own position? 

 Jerry del Missier: But then banks need all to be aligned in the same way on a given 

day— 

 Andrea Leadsom: Yes: collusion. 

 Jerry del Missier: And they have their own exposures. 

 

 Q1027 Andrea Leadsom: No, because it’s about you being interested only in the 

profitability of your book and not caring about the position of the bank. Isn’t the other 
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astonishing point here, about the culture at Barclays, that derivatives traders were bothered 

only about their own profitability? They could not have known whether a higher or a lower 

LIBOR submission would benefit the bank as a whole, so they didn’t care about the bank’s 

position. They were interested only in their own book. So isn’t it the case that if that is your 

motivation—to look just at your own profitability—and if you are in collusion with other 

banks on the point, you can artificially move LIBOR to suit your book? 

 Jerry del Missier: But it would require other banks to have the same exposures. 

 

 Q1028 Andrea Leadsom: Correct—grand collusion. Why did they do it then? What is 

the point, if you can’t benefit your own book? Why would you bother? 

 Jerry del Missier: I don’t know why they have done it, and it makes it all the more 

galling that the reputation of the whole organisation has been tarnished in this way. 

 

 Q1029 Andrea Leadsom: But you do agree that—this is an extremely important 

point—if you assume, which you must do, that a derivatives trader is an extraordinarily 

rational person who is highly numerate, they would not bother to manipulate LIBOR fixings 

unless they could find a way to make it benefit their position. Is that a fair assumption? 

 Jerry del Missier: You would assume that that is the motivation. 

 

 Q1030 Andrea Leadsom: They would not do it for fun, would they? They would be 

doing it to benefit their bottom line. 

 Jerry del Missier: One would assume that that would be the case. 

 

 Q1031 Chair: A moment ago, you said that you were not aware of all this collusion 

going on—is that right? 

 Jerry del Missier: Yes. 

 

 Q1032 Chair: Have you read the final notice by the FSA? 

 Jerry del Missier: I’m sorry, Mr Chairman, but I was referring to the period before the 

reports were published. 

 

 Q1033 Chair: Oh, I see. But you are now fully aware of the collusion? 

 Jerry del Missier: Yes. 

 

 Q1034 Chair: And you are aware that it appears to have been ex-Barclays employees, 

in large measure, who were conducting the collusion with then current Barclays employees, 

aren’t you? 

 Jerry del Missier: I am not familiar with the full scale of the alleged collusion. 

 

 Q1035 Chair: But you have read what it says in the final notice report. It says: “At 

least 12 of the US dollar LIBOR requests made to Barclays’ Submitters were made on behalf 

of external traders that had previously worked at Barclays and were now working at other 

banks”. 

 Jerry del Missier: Yes. 
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 Q1036 Chair: What does that tell you about the culture of Barclays? 

 Jerry del Missier: Clearly, this episode is a very poor reflection on an organisation, and 

I deeply regret what it has done to tarnish the brand, but the overwhelming majority of people 

in the organisation are highly ethical. They value their customers and clients, and care about 

how they do business. 

 Chair: Okay. Thank you very much for giving evidence this afternoon. It has been 

helpful to the inquiry. 

 

Examination of Witnesses 

Witnesses: Lord Turner of Ecchinswell, Chairman, Financial Services Authority, Andrew 

Bailey, Head of the Prudential Business Unit, FSA, and Tracey McDermott, Acting Director 

of Enforcement and Financial Crime, FSA, gave evidence. 

 

 Q1037 Chair: Thank you very much for coming in. We are starting a little later than 

planned. 

 May I take you straight away, Lord Turner, to the letter of appointment that was sent to 

Barclays? What were you signalling in that letter, and was it of a generic type—the type you 

normally send out?  

 Lord Turner: I think it is a relatively generic type, in that a letter of about that length 

would be sent— 

 

 Q1038 Chair: I am not talking about length; I am talking about substance. Come on, 

let’s go straight to the point. Do you normally give these sorts of sets of instructions that are 

set out in that letter? 

 Lord Turner: Yes, there is a list of comments that are specific and issues that have been 

identified in the interview process. Obviously, the particular ones here were of particular 

importance, and I know that Hector Sants, in conversation with Marcus Agius, drew attention 

in addition to particular issues that he was concerned about.  

 

 Q1039 Chair: Okay; and those concerns were? 

 Lord Turner: I know that he explained the FSA’s historical concerns regarding 

Barclays’ risk appetite and control framework, and that he drew attention to the fact that Bob 

Diamond was managing the area of the group where those concerns were foremost, and that it 

was therefore particularly important, in his new role as CEO, that he ensured continued 

progress in addressing those concerns.  

 

 Q1040 Chair: So you were expressing concerns about the way Bob Diamond would 

approach the job?  

 Lord Turner: I don’t think it was necessarily specifically about Bob Diamond; it was 

more that we had a set of concerns about an attitude to risk and a tendency—as we 

subsequently spelt out in the board meeting and in my letter—to push the limits of approaches 

to particular issues, and those had tended to come in particular in the areas where Bob 

Diamond was directly involved.  
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 Q1041 Chair: Mr Bailey, may I turn to your appearance at the board? What led you to 

go to the board in February 2012 this year?  

 Andrew Bailey: I aim to go to the boards of all major institutions around once a year, so 

in that sense it was not a special event. What led me to raise the points that I did, and 

particularly the point concerning our view on the behaviour of the firm, was—this was set out 

subsequently in a letter to Marcus Agius—a series of events, quite a few of which had 

occurred before I moved to the FSA, and some of which occurred subsequently. Those events 

led me to be concerned about the behaviour of the firm in relation to us, and there was a 

repeated pattern of such behaviour that was not showing signs of changing.  

 

 Q1042 Chair: Did you say to them that the tone at the top was of concern? 

 Andrew Bailey: Yes, and I think they have now provided you with a summary of the 

board meeting. I’ve only seen that in the last few days, and the interesting thing for me was to 

see the summary of the discussion after I left. I gave, as I tend to do, a reasonably short 

presentation in which I highlight usually only three or four things that are material to us, and 

members of the board then ask me questions; and then I left. You will have seen it but to 

recap, it says that the board discussed “the need to get the tone from the top right.” 

 

 Q1043 Chair: And you don’t distinguish between tone at the top and from the top—

they mean the same thing, do they, Lord Turner?  

 Lord Turner: I would have thought they are pretty much the same. I don’t know 

whether Andrew intended any distinction, but I can’t see a particular distinction there.  

 Andrew Bailey: It finishes by saying that resolving this was “critical to the future of the 

group.” Let me make one point that I think has come up in a number of your hearings. I did 

make the very clear point in my presentation that while we had a whole series of issues with 

the firm, I did not have evidence that Bob Diamond personally was involved. This was about 

the behaviour of the firm, of which he was obviously the chief executive.  

 

 Q1044 Chair: And therefore responsible.  

 Andrew Bailey: Yes. And I was very careful about this, because had I gone into the 

board and levelled an allegation about Bob Diamond personally, then I think the board would 

have reacted very negatively. They would have challenged me on the evidence, and I did not 

have the evidence. So I was very careful to make that distinction.  

 

 Q1045 Chair: Did you say that you felt trust had broken down between you and the 

regulator—between the regulator and Barclays?  

 Andrew Bailey: I did, certainly in respect of at least one of the issues that I used to 

illustrate it, to say that it had led to—I think I used the word “distrust”. 

 

 Q1046 Chair: What else worried you? Did you make all the points that were set out in 

that letter much later?  

 Andrew Bailey: I think I made a number of those, and I think the letter then actually 

gives a complete set of the issues. 
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 Q1047 Chair: I’d be reluctant to ask too many leading questions, but let’s just try a 

few.  Would you say that it would be an unreasonable summary of the letter that you felt 

Barclays were trying it on?  

 Andrew Bailey: Yes. The sort of words that we would frequently use were that there 

was a sort of culture of gaming—gaming us.  

 

 Q1048 Chair:  And that the regulator had had enough. 

 Andrew Bailey: Yes. 

 

 Q1049 Chair: And you were reading the Riot Act at that meeting in February. 

 Andrew Bailey: Yes. Bear in mind, this was very much consistent with the changes that 

we want to make in the style of regulation—that is judgment-based—and I always say to the 

boards when I go to see them, we are here only to highlight the big issues of concern in our 

judgment. 

 

 Q1050 Chair: And you were saying to them, basically, “This is no way to run a bank”. 

 Andrew Bailey: That it had to change. 

 

 Q1051 Chair: You would agree with that phrase. 

 Andrew Bailey: Yes, I would. 

 

 Q1052 Chair: Why was all this followed up by a meeting between Lord Turner and 

Marcus Agius? 

 Lord Turner: Well, after Andrew had been to the board, and before it, in the regular 

briefing sessions that I would have with Andrew and Hector, we had, on a number of 

occasions, discussed this pattern of behaviour from Barclays, and we had discussed the fact 

that it would be good for Andrew to talk about it at the board; but subsequently we decided 

we should reinforce that by a meeting and a letter from myself. I think that what happened 

was that another example came to our awareness, and also there was the tax issue—the tax 

structuring issue—which actually is not our direct regulatory responsibility; but we saw it as 

another example of a sort of pattern of behaviour. So at that stage the three of us decided that 

we should increase the clarity of the message that we were giving, and that I should have a 

meeting with Marcus Agius to very clearly set out that a sequence of events over the years 

was giving us an impression, as we said in my letter, about a pattern of behaviour, which we 

felt—precisely to your words—was trying it on, gaming the system. So that was the purpose 

of that meeting. 

 

 Q1053 Chair: This was ramming home the message that you were reading the Riot 

Act—for the avoidance of doubt. 

 Lord Turner: It was ramming home the message, absolutely. 

 

 Q1054 Chair: When you do that with a firm, what kind of reaction would you expect 

this to have on a chief executive? 

 Lord Turner: We would expect them to take it very seriously.  
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 Q1055 Chair: Is it a big event? 

 Lord Turner: We would expect the chairman to talk to the chief executive. We would 

expect the chairman to talk to the board, and, indeed, Mr Agius’s letter back to me stresses at 

the end that he and the board would take these issues very seriously. 

 

 Q1056 Chair: Perhaps we could turn to the evidence that Mr Diamond gave to us. He 

said that the “context of the discussion when it got to controls…I should call it the control 

environment—was that the focus and the tone at the top was something that they”—you, that 

is—“were specifically happy with.” This is in answer to question 15. 

 Andrew Bailey: Yes. I think this comes back to the point I made a few minutes ago, 

which is, I was very careful—I didn’t use the term “tone from the top”; that’s the term that 

Barclays have used—to make this distinction between the behaviour that I could observe, the 

direct behaviour that I could observe of Bob Diamond, and the behaviour of the firm.  

 

 Q1057 Chair: Could they have mistaken all these exchanges to be what goes on in any 

annual review? 

 Andrew Bailey: I don’t think so, for two reasons.  First of all, I can say that in all the 

ones I’ve done in the last about 15 months, this is the only time that we’ve followed it up with 

a letter from Adair, and a meeting with the chairman. Secondly, when I saw, as I quoted 

earlier, the minute of the board meeting, it left me, I think, convinced that there was no 

question that they understood the point.  

 

 Q1058 Chair: So when Mr Diamond said to us “it was part of an annual review, so it is 

always going to have some things that they are going to be critical of and that we can do 

better”—that was his reply to me on this point—would that have struck you as somewhat 

misleading? 

 Andrew Bailey: I don’t think that in any sense conveys the severity of the issue, and I 

think that’s reflected in the board minutes.  I don’t think that captures the severity of the point 

we were making.  

 

 Q1059 Chair: You’ve read the evidence overall. Do both of you consider it to be a 

reasonable and fair assessment of their relationship with you at this time, or one that left gaps 

which could have led Parliament to be misled? 

 Lord Turner: The bit of the evidence which I was most surprised at was the bit that you 

have just focused on, where you asked, was there a letter and was this an issue of importance, 

because, let us be absolutely clear: Mr Diamond knew that there had been that letter. Indeed, 

at a subsequent meeting, which was on another subject—with myself, Hector Sands and 

Andrew, with the chairman, Chris Lucas, the finance director, and Bob Diamond—at the end 

of it, he said, “We would like to talk about the letter” and he said, “I am extremely concerned 

to receive this letter and we take very seriously what you said.” And he said how distressed 

they were to have received a letter. 

 Chair: Quite a gap. 

 Lord Turner: So that was the bit. Quite a bit of the evidence—people sometimes do 

mis-talk under the pressure of your questioning. But that was the bit that, frankly, surprised 

me. 
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 Q1060 Chair: I have never noticed you do that, Lord Turner. But in any case, you are 

basically saying that we were not left with a full and fair impression of what went on in those 

exchanges as a consequence. Is that correct? 

 Andrew Bailey: Yes, it’s a highly selective choice, in my view. 

 

 Q1061 Chair: Yes, and, taken together, could be construed as misleading, which seems 

to have some similarity—does it not?—with the accumulation of concerns at the regulatory 

level which you find of concern, where any individual one might not be. Is that fair? 

 Andrew Bailey: Well, you can see a sort of similar strain of pattern of behaviour, yes. 

 

 Q1062 Jesse Norman: The FSA followed up your appearance on 9 February with a 

letter which was sent to Marcus Agius on the 10th. Now, you’ve suggested to us that just Mr 

Agius’s characterisation of the relationship as, as it were, normal cut and thrust, or some 

concerns about Jerry at the top, was actually misleading. Is that right, Mr Bailey? 

 Andrew Bailey: Well, I think that, as the board minutes suggest, this is a wholly 

different magnitude of issue to the sort of things—we normally discuss big issues, but this 

was a wholly different magnitude. 

 

 Q1063 Jesse Norman: Right. It’s a different scale. 

 Andrew Bailey: Yes. 

 

 Q1064 Jesse Norman: You’re going in there and you’re giving them a bollocking. 

 Andrew Bailey: Yes. 

 

 Q1065 Jesse Norman: Because a whole series of things have gone wrong and you’re 

angry about it. 

 Andrew Bailey: I’m angry about it and I’m also very clear that we had to grasp this 

nettle. This pattern of behaviour had been going on. You look at the cases in Adair’s letter to 

Marcus Agius: they go back over a period of time. We had to grasp this issue. 

 

 Q1066 Jesse Norman: Why hadn’t the FSA grasped it before? These things had been 

going on for several years. It was obvious to someone taking a view of the whole that 

Barclays was a mare’s nest of acts of malfeasance of different kinds, which you were in the 

process of unpicking. We’ll come to you in a second, Lord Turner. but why, Andrew Bailey, 

had that not happened before, do you think? 

 Andrew Bailey: I think the issues had been tackled what I might call individually, rather 

than sort of as a collection. So there had, prior to my time, been a very big issue around the 

Protium transaction—a well-known case that appeared in the press. Barclays had been forced 

essentially to unwind that transaction by a combination of action from the FSA and the 

financial reporting body. So it wasn’t that action wasn’t taken; it was taken. There had been a 

series of other issues, where action— 

 

 Q1067 Jesse Norman: Just to be clear, this was a transaction that was conducted with 

no economic benefit in order to avoid tax, in which senior Barclays people personally stood to 

gain. 
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 Andrew Bailey: Well, it wasn’t tax, so much— 

 

 Q1068 Jesse Norman: Or to protect the balance sheet of the bank. 

 Andrew Bailey: Yes, that’s the gist of it, actually. It was a transaction designed to 

rearrange the balance sheet, to lower the capital requirement, which had no economic 

substance. So you didn’t have risk transfer actually. 

 

 Q1069 Jesse Norman: And your concern is focused on those aspects, but also on the 

personal enrichments aspects of people self-dealing in the Barclays staff. 

 Andrew Bailey: Well, yes, because it was a series of Barclays’ own staff who were on 

the other side of this transaction. All this pre-dates me, but I know the history of it. 

 

 Q1070 Jesse Norman: There were Barclays’ staff on both sides of the Protium 

transaction. 

 Andrew Bailey: Absolutely, yes. 

 So action had been taken, but I think what hadn’t taken place up until this point was to 

pull it together and say, “Look, take all this together. This can’t go on.” 

 

 Q1071 Jesse Norman: Okay. So it is not actually increasing the clarity of the message, 

Lord Turner, it is giving a different message. It is saying, “We are not nitpicking on small 

issues. We are giving you the benefit of the doubt. We are looking at the whole thing and we 

are going to give you a proper rocket.” 

 Lord Turner: Yes, I think that is right. It was basically saying, “As you know, there has 

been a set of issues which we have argued with you on an individual, case-by-case basis and 

in all of them we have made sure that we got our way”—because we do ultimately get our 

way. Let us be clear, on the Protium structure we said, “No you cannot have a favourable 

capital treatment for this.” On the monoline CVA positions we said, “We are not happy with 

your positions and you have got to, over a period of time, put this right.” So we had dealt with 

these on a case-by-case basis but we got to the stage of saying, “These keep on happening and 

it is the accumulation of this that means that we have to send a message.” It is in the first 

paragraph of my letter; I said, “Look, normally, if it was just one at a time, I would not get 

involved. I would leave that to the supervisory team and to the head of banking supervision to 

deal with it. But is it the accumulation that makes us believe that we have to draw this to the 

attention, from the chairman, to the chairman level.” 

 

 Q1072 Jesse Norman: In other words, it is a problem with the culture and the 

leadership of the whole institution?  

 Lord Turner: That is what we were beginning to think. There was a cultural tendency 

to be always on one side and always to be pushing the limits. 

 

 Q1073 Jesse Norman: Thank you for that. Mr Bailey, did you report back to the 

Governor of the Bank of England on the experience you had with Barclays? 

 Andrew Bailey: No, that was an FSA conversation. I reported back to Adair. I said to 

Adair, “I think this is of a sufficient severity that it requires following up.” 

 

 Q1074 Jesse Norman: And the Governor then raised his eyebrow, in part based on— 
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 Lord Turner: This is later. 

 Jesse Norman: No, I understand, but when the raising took place, the Governor had a 

proper briefing because a pattern of events had been built up through briefings that 

originated— 

 Lord Turner: It is true that back sometime in about April, in the course of another 

conversation that I had with the Governor, I said, “I think it would be useful if you were 

aware of the letter that I have written to the Chairman of Barclays” and I therefore copied my 

letter over to Mervyn at that stage. 

 

 Q1075 Jesse Norman: Okay. Thank you. Mr Bailey, how often have you had these 

kind of conversations with other big four banks since you have come into place. 

 Andrew Bailey: As I said earlier, I aim to see the boards of the banks roughly once a 

year but I have never had a conversation of this type with a board— 

 

 Q1076 Jesse Norman: So Barclays is an outlier in terms of the severity of the 

bollocking you are giving them? 

 Andrew Bailey: Yes. 

 

 Q1077 Jesse Norman: Even though these other institutions are involved in, for 

example, the fixing of LIBOR, or in the swaps or in PPI? 

 Andrew Bailey: Barclays was an outlier. 

 

 Q1078 Jesse Norman: Okay. What were your specific concerns, Mr Bailey, about Mr 

Diamond? 

 Andrew Bailey: My specific concern was exactly this point about the tone from the top. 

Although I could not find the evidence that he personally had his hands on these things, you 

really could not escape the fact that the culture of this institution was coming from the top. 

Frankly although, interestingly, the relationship with Bob Diamond was not antagonistic, this 

was not something where he would come in and shout at me—or indeed, I think Hector 

Sants—and he would often say, “I hear what you are saying”, I could not see a pattern where 

that was leading to the action that we needed. 

 

 Q1079 Jesse Norman: In your view, was the FSA tough enough before you came in, 

Mr Bailey? 

 Andrew Bailey: You have to put this in the context of the change in approach to 

supervision over the last year since the crisis. This is exactly where we are taking it to now. 

This is the most dramatic intervention but it is consistent with—Adair and Hector were very 

much on side with this—what we are doing with supervision, to respond to the identified 

problems of the past. 

 Lord Turner: I think the honest answer, Mr Norman, is that we would never have done 

this back in ’07 and ’08. We have been on a journey towards a tougher style of supervision in 

all sorts of ways. That has a tougher style in relation to issues of substance like capital 

liquidity asset quality. But more recently and, indeed, Hector Sants signalled that in 2010 

when he made a speech about culture, we have been saying, “Do we have to reinforce those 

tougher messages on the specific quantitative issues of capital liquidity asset quality with 

tougher messages on culture as well? It is the accumulation of a change in the style of FSA 
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supervision which really began six months before I joined the FSA. I joined in September 

2008 but a change had been launched initially in about April 2008 but it takes time to drive 

those changes through. 

 

 Q1080 Jesse Norman: Thank you. Mr Bailey, based on your experience of Mr 

Diamond’s testimony, do you think it is correct when he says that describing that as less than 

candid has had a “terribly unfair impact upon my reputation”? 

 Andrew Bailey: I am afraid that this is a process, in the sense of telling the story of what 

has happened and drawing the conclusions from it. On his reputation, conclusions must be 

drawn from it. I don’t think I can offer any more of a view on it than that.  

 

 Q1081 Jesse Norman: A quick final question. Have you written, or has the FSA sent, 

any similar letters indicating some of these concerns on anything like this scale to any of the 

other major banks? 

 Lord Turner: This is the only letter of this sort that I have sent in my time as chairman 

of the FSA. 

 

 Q1082 Chair: You mentioned drawing conclusions from the facts. What conclusion did 

you draw?  

 Andrew Bailey: I drew the conclusion that there was a problem with this institution. 

The problem—I think the board had also drawn this conclusion—came from the tone from the 

top. 

 

 Q1083Chair: Meaning Bob Diamond?  

 Andrew Bailey: Yes.  

 

 Q1084 Mr Love: Can I take us back to the origins of the LIBOR investigation? LIBOR 

is set in London, and Barclays is a British bank with its headquarters in London, yet you had 

to rely on the United States regulators to find out about LIBOR manipulation. Was the FSA 

asleep at the wheel? 

 Lord Turner: I don’t think that is fair in this case. Maybe we should ask Tracey to go 

through the details of the timeline, but the essence of it is that back in 2008, the CFTC—

really on the basis of market rumours rather than knowing anything concrete—said that they 

wanted to start investigating the issue. From a very early stage, they were in contact with our 

enforcement division. 

 It is the nature of these enforcement activities across the Atlantic—or between any other 

authorities, but most often across the Atlantic—that sensible choices are made once one 

organisation has got going on it. Then the other says, “Okay, we’ll see what you find out in 

the search process. We’ll help you with it. We’ll help facilitate the delivery of documents and 

the passing on of messages in any way required, and we’ll be close to you, but you lead it for 

now, and then we’ll decide whether we ourselves are going to get directly and formally 

involved.” 

 The FSA—it might be best if Tracey talked to this a bit—was involved with the CFTC 

during 2009. The formal announcement that we had our own formal investigation—sorry; it 

was not an external announcement but an internal process saying that we now had a formal 

investigation—did not happen until May 2010, but we were involved with the CFTC before 

that. I think it might be best if Tracey, who is closer to it— 
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 Q1085Mr Love: I am perfectly happy for you to respond, but let me add to that. Prior 

to the notification from the CFTC, had you heard any allegations or received any evidence 

about manipulation? In our inquiry so far, we have heard extensively about concerns over that 

issue. Did you at any time receive those concerns, and why didn’t you act on them? 

 Tracey McDermott: Can I take that in two parts? First, on the CFTC investigation and 

our involvement in that, as Adair said, we frequently do investigations across the Atlantic, 

and indeed across Europe, working with other authorities. The key aim in all those is to try to 

work out the most efficient and economic way of getting to facts. On the investigation that 

kicked off in 2008, as Adair said, there was an initial discussion between us and the CFTC, 

and then a series of requests for data was sent to Barclays, which came from us after 

discussion with the CFTC.  

 That information was being provided through 2008. Barclays were undertaking a 

massive task then of reviewing material. I think that they have given some data in their 

submissions, but it is something like 22 million e-mail records, tens of thousands of audio 

files and so on. 

 That information then started to come through during the course of 2009. Towards the 

end of 2009, it became clear that what that was revealing was some serious concerns. At that 

stage, we increased our engagement with the CFTC and with Barclays. As Adair said, we 

started our own formal investigation in May 2010. We started our formal investigation then, 

not because we were lacking information previously, because at the stage it was apparent that 

we may, ourselves, want to take formal action, or we may want to use formal powers to 

require people to attend for interview and so on. It was at that stage, actually, that the 

interviews started. So the CFTC, in the 2009 period, had not been conducting interviews; it 

had just been gathering data. 

 

 Q1086 Mr Love: But would you accept that if it hadn’t been for the CFTC, your 

investigation might never have got underway at all? 

 Tracey McDermott: I think that goes to your second point in relation to what we knew 

about LIBOR and when. I think it has been said—I think a number of times in front of this 

Committee, and more generally—that it was widely known in 2007 and 2008 that the LIBOR 

market was not operating in the way it had previously done. There was not as much trading 

inter-bank as there had been historically. Therefore, in what we would describe as a “thin 

market”—where there wasn’t a lot of trading—it was becoming more difficult to set LIBOR.  

 Now, that was widely known. There were a number of conversations, which we set out 

in the final notice, where indications were given that there may be some issues there. We can 

obviously talk more about those in detail, but there were indications that the BBA, who were 

the primary parties responsible for setting what the submissions should be and how they 

should be fixed, commenced a review in early 2008, which we participated in.  

 

 Q1087 Mr Love: I do not mean to rush you, but what I am trying to get at is: why 

would it be that an authority, a regulatory authority from another jurisdiction, would get it 

right and you didn’t get it right? 

 Tracey McDermott: I think the CFTC was starting to make inquiries at that point at a 

time when we were also engaged with the BBA review. It is obviously hypothetical to say, 

“Well, if the CFTC had not got involved would we have done that?” I don’t know. I cannot 

answer that question, but the fact was that at the time we were engaged with the BBA. We 

were looking at the BBA review of LIBOR.  
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 Lord Turner: May I say, it is a perfectly legitimate question—obviously, it is a 

legitimate question, but it is a perfectly good question—as to why did we not pick up some of 

the signals that there might be problems? If you look at the document that Barclays provided 

to you two weeks ago ahead of the Bob Diamond interview, it colour-coded 13 instances 

where Barclays said something to the FSA. Now, you would not be surprised to know that I 

have now looked at all of those, and I have also asked our internal audit department to do a 

complete drains up on all of those contacts, which there were between Barclays and us, and 

should we have responded to them?  

 It is also true to say that the three where you might have said it was closest to “Why 

didn’t somebody spot the problem?” are in the final notice. They are in the document that we 

produced on 27 June, in paragraphs 128 to 130, 131 and 172 to 174. They are there because 

we had to deal with the issue as to whether they had been open enough with us that we might 

consider that in some sense a defence, or at least a mitigation. If you look at the argument 

there, it says that, no, they were never open enough with us. They were giving us sort of 

coded messages that other people might be cheating, but not them. 

 So those three out of the 13 are the most arresting in the evidence base, but it is still a 

legitimate question to say, well, okay, there nevertheless were some sort of bits where people 

could have said, “Isn’t there a problem?” and “Why didn’t we pick it up?” That is a question 

we need to answer.  

 

 Q1088 Mr Love: Let me carry on. May I ask Ms McDermott, how did you calculate 

the fine of £85 million? Very briefly. 

 Tracey McDermott: Okay, I will try and be brief. The penalty is set in accordance with 

our penalty policy that was applicable to misconduct at the time. We are required by the 

Financial Services and Markets Act 2000 to publish a statement of our policy. At the time, 

there was no arithmetical calculation that applied. We take into account a number of factors, 

including the seriousness of the misconduct and including the level of co-operation during the 

investigation. 

 

 Q1089 Mr Love: You are saying that there is not a formula; you took into account 

certain factors. 

 Tracey McDermott: We have a list of factors that we take into account. 

 

 Q1090 Mr Love: The United States regulatory authorities imposed fines four times the 

level of the FSA fine. The FSA fine, the £59 million, was about 1% of their pre-tax profits. 

How do you justify the sufficiency of that as a fine? 

 Tracey McDermott: In terms of the US authorities, they calculate their penalties in a 

completely different way, and in accordance with their own statutory frameworks. We are 

bound to follow the penalties policy we had in place at the time. 

 

 Q1091 Mr Love: But was it appropriate in the context of Barclays’s pre-tax profits of 

£5 billion? 

  Tracey McDermott: We believe that it was appropriate. I think, as has been shown 

amply by this case, the impact of enforcement action is not just about the level of the penalty; 

it is also about what comes out in the public domain and the reputational impact that follows. 

This was the most significant penalty we have imposed. It was almost twice the highest 
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penalty we have imposed in the past. That reflected our view that this was the worst 

misconduct. 

 

 Q1092 Mr Love: Lord Turner, you have spoken subsequently about the changes that 

have been made at Barclays, in order to address the serious issues that were highlighted in 

your report. However, the CFTC has imposed a series of conditions on its agreement with 

Barclays. Why didn’t the FSA choose to do that? 

 Lord Turner: The CFTC is not a supervising agency. It is effectively something that 

operates entirely through an enforcement process. Therefore, when it wants to get a change in 

practice, it will do that—and Tracey will confirm this, as the lawyer—as a condition of its 

settlement. We had already made steps to ensure that all of the firms had improved their 

supervisory approach. Indeed, in January 2011, we decided on, and in early February 2011 

executed, a requirement for all the major firms to attest to us whether they had improved and 

put in place adequate sets of procedures in relation to the supervision of the LIBOR process. 

That was our equivalent of that process. We don’t do it as a condition of the settlement. We 

were doing it as part of our normal supervisory process. 

 Chair: We are going to have move on, Andy. 

 

 Q1093 Mr Love: Just one final question. Why then did the CFTC find it necessary to 

impose those conditions when the changes had already been instituted?  

 Chair: Very briefly, please. 

 Tracey McDermott: The reason is because otherwise it does not have jurisdiction to 

enforce any breach of those conditions. So, it is to make it easy for it to enforce the breach in 

future. 

 

 Q1094 Stewart Hosie: Lord Turner, Mr Diamond told us that the LIBOR manipulation 

during the first period, 2005 to 2007, was effectively the work of some rogue traders. Do you 

accept that defence of the few rotten apples? On the basis of what you know now, do you 

think the practice was far more widespread?  

 Lord Turner: Well, first it is worthwhile saying that what was going on in ’05 to ’07 

was not something that anybody, even the CFTC, had initially suspected in ’07-08. It emerged 

in the course of the investigations. Secondly, it is true to say that investigations into other 

banks are occurring in our jurisdictions and in other jurisdictions across the world. So, I think 

it is probably the case that the total number of people identified in this investigation and 

others will end up as a relatively small number.  

 Nevertheless, there does seem to have been a culture that allowed this to occur. One of 

the shocking things about this is that on some occasions, the derivatives trader is not asking 

the submitter to change his submission on the basis of a hidden phone call or a note that he 

believes is hidden, but by shouting it across the trading floor. That suggests something is 

deeply wrong with the culture that could possibly have allowed that to occur. 

 

 Q1095 Stewart Hosie: I will come back to the derivatives traders and the fact that this 

was not suspected. In terms of the traders who have been caught, it was because they left an 

electronic trail. If they speak informally orally in the pub, outwith the recorded net, there 

could be many more. Is this the tip of an iceberg?  

 Lord Turner: Almost by definition, I don’t know, because I only know what we are 

capable of finding out. I would be amazed if it is everything, precisely for the reasons you 
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suggest. If people are acting in a way that leaves a legally identifiable trail, it would be very 

surprising if there are not other activities without a legally identifiable trail. We know in 

general that market abuse or manipulation of any category is incredibly difficult to spot, 

because often people are clever enough to do it in a verbal, off-the-record, off-the-legal-trail 

basis.  

 

 Q1096 Stewart Hosie: Your conclusion in the final notice says in paragraph 182, “As a 

consequence, internal requests continued to be made to Barclays’ Submitters in 2008 and 

2009 and a Derivatives Trader did not escalate to Compliance a request from an external 

trader in April 2011.” Is this still going on? Are you still looking for it going on? 

 Lord Turner: Well, we are certainly pursuing investigations wherever they take us, and 

that would involve looking at wherever the data take us.  

My strong suspicion is that if it is going on, it is on a massively reduced scale. The final 

notice—I forget which paragraph—sets out that Barclays itself was making improvements in 

its control processes from late 2009 onwards, and further improvements in 2010. From early 

2011, we were drawing the attention of all firms to the need to attest to us what their control 

processes were. The sheer publicity of this probably means that it has reduced in its incidence, 

so my strong suspicion is that the vast majority of this lies in the derivatives and swaps traders 

area in the ’05 to ’07 period and the low-balling, for reputational reasons, in ’07-08, and that 

there is a trail thereafter. That is my best assessment of what is likely to be the case. 

 

 Q1097 Stewart Hosie: Again, I will come back to these dates—2010, ’09 and ’08—in 

a moment, but prior to this investigation, or prior to the FSA first knowing, did you or any of 

the staff even consider this sort of manipulation to be a theoretical possibility? 

 Lord Turner: I do not think that I had ever thought about manipulation of LIBOR until 

I was informed of the developing possibility of a case that, as best we can work out from the 

record, was some time in mid-November 2009, when Hector Sands briefed me, as he would 

regularly, on major enforcement cases. He would not brief me on everything, but he would 

say, “Look, there’s something that could end up being quite big here.” He actually suggested 

that there were some specific issues in relation to it, which made it sensible for me to have a 

direct meeting with Margaret Cole, the then head of enforcement, about it. That was not part 

of the normal process, and not something that had happened in other areas. I do not think that 

I had ever previously thought, or that it had ever occurred to me—either in my time at the 

FSA, or in my time in areas of finance before the FSA—that this was something that you 

could manipulate, but that is simply because I had not thought about it. 

 

 Q1098 Stewart Hosie: If you submit an extraordinarily high rate, the fifth highest rate, 

which would otherwise have been excluded, is included in the calculation, and the LIBOR 

average moves up. If you submit a very low rate, the fifth lowest, which would otherwise 

have been excluded, is included in the average and the average is pulled down. It is very 

simple. It is even easier to shout across to the dealer on the trading room floor to have a rate 

submitted for your bank loan outwith the average, so there was not an awful lot of complexity 

in this. 

 I am perplexed. The CFTC began an investigation in 2008. You, Ms McDermott, said 

that there were serious concerns in 2009, and it all began to come to a head in 2010. Nearly 

seven and a half years have gone by between 2005—the date identified in the investigations—

and today, so why did much of this go unchecked? Was it something to do with the level of 
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supervision and who you had in the banks—not just Barclays, but across the board? Why was 

this theoretical possibility effectively ignored when, at face value, it is such an easy fiddle? 

 Lord Turner: I think that you are absolutely right that, in retrospect, the process of 

fixing LIBOR was not an accident, but a deliberate manipulation, waiting to happen. Bluntly, 

I think it is one of those stories like the “frog in the boiling water” story. LIBOR gets created 

back in the ’70s or so. It is fundamentally an instrument to do with the pricing of unsecured 

funding between banks and a relatively small number of contracts. It develops to become the 

thing that is used to price a whole load of derivatives that did not exist when it initially was 

put in place. Along that progress, nobody sits down and says, “Wow, we’d better look 

carefully at this system, which is supporting this whole structure of the $500 trillion 

derivatives market.” 

 Let us be clear that part of the story of the FSA at that time is that we did have—we 

never used the word, but we did have—a somewhat light-touch approach to regulation, 

particularly in those areas that we thought were about wholesale conduct. This was thought of 

as being things to do with relationships between professional counterparties, and the 

predominant ethos of the time was that that could be and should be left to somewhat self-

regulatory approaches. We were only to a very small extent focused on the investment bank 

activities of our major banks. You may remember from our RBS report, which we discussed 

earlier this year and produced at the end of December, that back in 2007-08, we only had 

about five people on Barclays and five people on RBS. Indeed, at one stage, we had only 

about one person, and I think they were shared between Barclays and RBS. It was simply not 

a crucial area of focus.  

 

 Q1099 Stewart Hosie: Indeed. Given the rise in derivatives dependent on LIBOR—

figures of between $500 trillion and $800 trillion, which is just an inconceivable number for 

anybody—this goes back to previous failings of the FSA, doesn’t it? It is about having the 

wrong people—too-junior people—who are unable to price the products or work out how the 

fiddle might occur. 

 I ask the question again. This report tells us that it began in summer 2005; it may have 

been earlier. For years, there was manipulation going on, first under everyone’s desks, and 

then as reputational management, and nobody spotted it. Even when Bloomberg, the FT and 

others were publishing information in 2007—quite late, but nevertheless published—did the 

FSA take a decision to look at what the banks were doing, based on the published concerns at 

that time? 

 Lord Turner: This is what I have asked our internal audit department to produce a 

report on. My present assessment is as follows. There were fragments of information that 

were coming in from Barclays and probably some other banks to our people—relatively 

junior people—who were monitoring liquidity, but their focus was not on the mechanics of 

setting the LIBOR rate, but on the realities of liquidity in the marketplace. It was a time when 

the FSA was getting much more serious about understanding the liquidity challenges, having 

not responded quickly enough back in 2007.  

 There were fragments of information, which in retrospect you can look at—paragraph 

131 is one—and say, “Why didn’t you pick up the odd phrase that it was ‘clean in principle’ 

but not ‘clean clean’? Why didn’t someone say, ‘Red flag up. Here is a problem’?” The 

answer is that they were looking at all sorts of other things. It was at a relatively junior level 

and was not escalated within the FSA, as best I can tell, to any high level of seniority. 

 In so far as people did say, “There is an issue here”, I think there was an implicit 

assumption that says, “Okay, this is for the BBA to fix.” The BBA announced a review of 
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LIBOR, if I remember rightly, in May 2008, which reported in August 2008. That may be 

wrong in retrospect, but that was the assumption that was made at the time. 

 Chair: We have to move on.  

 Stewart Hosie: I have one very quick final question. 

 Chair: A quick answer, please. 

 

 Q1100 Stewart Hosie: The Bloomberg and FT reports were in September 2007, around 

the time of the run on the Rock, prior to the crisis proper. The point you made earlier was that 

the CFTC began its investigation on the back of market rumours. What did it pick up that the 

FSA missed with information that was coming out the year before, in 2007? 

 Lord Turner: All I can say is that, in what I have seen so far, it is not that at any stage 

there was a discussion at the executive committee, or any committee, to say, “There’s this 

stuff in Bloomberg and The Wall Street Journal. Should we look at it? No, we shouldn’t.” 

Maybe the internal audit review will reveal that, and we need to know that, but so far, it seems 

there was simply an absence of a response to that.  

 It is true to say that a lot of people at the time did not pick that up. Those were articles 

that some people read, but it did not turn into something that everybody was talking about. 

Certainly, within the FSA, it does not seem to have been picked up as an issue that people 

responded to. That is the fact of the case at that time.  

 Chair: That is something we will probably return to.  

 

 Q1101 Andrea Leadsom: Yes, very soon. Paul Tucker said, when he came before us, 

that the Bank of England was not responsible for ensuring the accuracy of LIBOR 

submissions. Who is, or was, responsible for ensuring the accuracy of LIBOR submissions? 

 Lord Turner: Ultimately, the people responsible for ensuring the accuracy of LIBOR 

submissions are the submitters in the individual banks. 

 

 Q1102 Andrea Leadsom: No, I mean in a regulatory sense, obviously. 

 Lord Turner: LIBOR submission is not a formally regulated process. Tracey can talk 

about the specific legal situations that have had an implication for the type of cases that we 

can bring. It is not what is called a qualifying instrument. It is not covered by section 118 of 

the Act in relation to market abuse, etc. What is true to say is that the FSA, in any area of 

activity, has an ability to say, “I want to supervise systems and controls.” We have a 

responsibility or a right to supervise systems and controls, and therefore it would be wrong of 

us to say that we could not have supervised it; we could have dived into it.  

 

 Q1103 Andrea Leadsom: I am asking you if you should have, not could have; 

obviously the FSA could have. Mr Ruffley was saying earlier to Mr del Missier that the US 

Department of Justice has specifically said that falsifying LIBOR submissions was illegal; 

that is the clear implication. You are saying that that is not the case; if nobody is responsible 

for regulating them then, because it is not illegal, they are not legally regulated. Can you be 

very specific? 

 Lord Turner: No, I draw a bit of a distinction there. Nobody has been defined 

specifically as being responsible for supervising it, in the sense of demanding that we have an 

attestation of adequacy of risks and controls, but we could always have done that, and that is 

illustrated by the fact that, as the severity of these problems emerged, as I have said already, 
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in February 2011, we sent a letter to all the major banks saying, “We want that attestation.” 

That is what we would call supervision.  

 When you get to the issue of regulation as it has legal consequences, it is a bit different 

in the US, versus the UK, as to under what specific categories of offence it relates to, and 

whether it is criminal or our rules, which are not criminal. I think it might be best if Tracey 

talks to that, since she is the lawyer.  

 

 Q1104 Andrea Leadsom: If you would in a moment, Ms McDermott. First of all, Lord 

Turner, Barclays bank’s illegal activity involved manipulating its submissions for benchmark 

interest rates in order to benefit its trading positions. Your assessment is that the United States 

Department of Justice makes that point as it is relevant to its own criminal laws, but that 

would not be the case in the UK. Is that what you are saying?  

 Lord Turner: My understanding is that the FSA is not able to bring a criminal case in 

the UK. If it falls within the category of fraud, which is a general category of malfeasance 

quite separate from financial regulation, the Serious Fraud Office has a right to look at it, and 

we have been in contact with the SFO throughout this. I think that it announced a week or so 

ago that it would increase its focus on this issue. In the UK, this issue—as I understand it, but 

I would defer to my legal expert here— is not one where we, the FSA, have an ability to bring 

a criminal case, whereas there are some other specific categories of market manipulation 

where we are able to bring criminal cases. 

 

 Q1105 Andrea Leadsom: Thank you. Ms McDermott, can you specifically address the 

difference between the US approach, which is to say that it is illegal, and the approach here? 

Also, could you comment on false accounting and collusion? Are none of these 

impermissible, shall we say, under British law? 

 Tracey McDermott: Just to start off with the US versus the UK, the DOJ—the 

Department of Justice—in the US is a fraud prosecutor. It does not have a specific markets 

remit, although some of the fraud actions it takes are obviously in connection with the 

markets. Similarly, the CFTC, and indeed the FCC, have very broadly drawn general statutes, 

which draw on what the Americans call fraud. Actually, it is not precisely the same definition 

as it would be here, particularly because they can use it in a civil sense as well as a criminal 

sense, but broadly, their jurisdiction is defined in a very different way.   

 In terms of the FSA position, as Adair has said, we are not a general fraud prosecutor. 

We have specific powers to prosecute particular offences, and I am sure that you will be 

aware that we have spent quite a lot of time and energy on prosecuting both section 397 

offences and indeed insider dealing offences in recent years. What we do not have is a remit 

to prosecute false accounting, conspiracy and so on in a general sense. We could prosecute it 

as ancillary to one of our main offences, so if there was a markets offence, you could throw in 

money laundering as well, but our investigative powers are limited to the offences that we 

have the ability to prosecute.  

 

 Q1106 Andrea Leadsom: Could you just confirm that, as far as the FSA is concerned, 

you have no ability to prosecute either the LIBOR submitters or those who urged them to do 

what they did? 

 Tracey McDermott: I want to be very careful about this, because the SFO has actually 

announced that it is investigating LIBOR generally.  
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 Q1107 Andrea Leadsom: But the SFO is different from the FSA.  

 Tracey McDermott: I am conscious that if there are subsequent prosecutions or 

subsequent action taken by the SFO, or indeed any other authority, anything that is said here 

may be something that comes up in that, so I just want to sound a note of caution about 

speaking about the position of particular individuals. 

 

 Q1108 Chair: Martin Wheatley is looking at this gap, isn’t he?  

 Tracey McDermott: Martin Wheatley is focusing, in the review that he will be doing, 

on whether there is a gap in our jurisdiction. We concluded that there was no realistic prospect 

of us prosecuting the misconduct, using our markets offences. That does not mean to say that 

the SFO will not come to a different conclusion in its assessment. 

 

 Q1109 Andrea Leadsom: Can you, in a quick answer, tell me whether you consider 

that that is a weakness in the bank supervisor? Obviously, it is going to change from the FSA 

to the PRA, but do you think that the PRA should have the ability to prosecute cases of this 

sort in the future? 

 Tracey McDermott: Actually, that would stay with the FCA, because the FCA will be 

the conduct regulator. As the Chairman has said, this is an issue that Martin Wheatley needs 

to look at as part of the overall review. Certainly, there will be different ways in which you 

could define our offences that would have enabled us to consider prosecution here, but it is 

very important that that is looked at in the round, and that we do not just create specific 

offences to deal with one-off instances and then find that we have another loophole 

somewhere along the line. 

 

 Q1110 Andrea Leadsom: Absolutely. This is probably one for Lord Turner: have you 

attempted to identify whether Barclays derivatives traders were successful in benefiting their 

book from their rogue trading activities, or rogue submissions of LIBOR? If not, will you be 

attempting to find out whether they benefited individually and personally? 

 Lord Turner: Again, Tracey can give the greater detail on this, because she is clearly 

much closer to the investigation. The essence of the answer is no. We brought a set of cases 

that did not require us to prove that there had been effective manipulation, and did not require 

us to work out precisely what the LIBOR would have been if there had not been this 

attempted manipulation. That would be a very complicated thing to do, because you would 

have to work out what they would have put in when they did not put this in, and then you 

have to work out what that would have done to the average. 

 

 Q1111 Andrea Leadsom: You could make some assumptions using credit default 

swaps; it is not impossible. 

 Lord Turner: It is not impossible, but I think that the judgment of enforcement has so 

far been that this was not necessary. The point that Tracey made earlier is that one of the 

things that enforcement always have to do is work out what is an effective use of their 

resources. There is an almost limitless set of things that we can investigate, and their approach 

so far has been to focus on getting the case that they thought was the clearly provable case, 

which was on attempted manipulation, rather than on actual effective manipulation. That is 

the process so far. 
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 Q1112 Andrea Leadsom: I understand that, but equally, there is a very important 

public interest point on how this could have happened. Mr del Missier has just thrown his 

hands in the air and said, “I wouldn’t have thought it was possible—certainly not very easy.” 

How could it have happened? Bear in mind that the traders who were doing it are rational 

people; they would not have done it unless they thought that they would profit from it, so 

there is a very important point here, about whether they were successful. 

 Lord Turner: Your point is absolutely right. The fact is that although it is very difficult 

to work out exactly what would have changed with the LIBOR rate if they had not been 

manipulating, you have to assume—I heard your questioning earlier—that if someone had 

been induced to put in a higher figure than they otherwise would, LIBOR must have been at 

least some small bit higher, and you have to assume, as you say, that these traders were not 

entirely irrational, or that they believed that they were having an influence. Of course, the 

crucial issue here is that we are dealing in the derivatives market, with an environment in 

which minute movements in the LIBOR rate might have a very significant impact on very 

specific positions that they were holding at that time. That is somewhat different from, for 

instance, the consumer market, where single basis point movements would be unlikely to 

have a really material effect on, say, the cost of a mortgage. 

 

 Q1113 Andrea Leadsom: Absolutely; I understand that. Just as a matter of fact, do you 

agree with Mr Diamond’s evidence, that Barclays has spent £100 million on trying to support 

this investigation? 

 Lord Turner: Tracey probably is in a better position to answer that than I am. 

 Tracey McDermott: I do not know the precise number that it has spent on it, but I do 

know that it has bent over backwards to try to move this forward. I think I mentioned earlier 

that it has reviewed millions and millions of e-mails—it has had independent third parties 

doing that work—and it has been, as was recognised not only by us, but by the US authorities, 

extremely co-operative in trying to push this forward. I do not know how much exactly it has 

spent, but it will be a large amount of money. 

 

 Q1114 Andrea Leadsom: But £100 million is a huge sum, isn’t it? Is that feasible? 

 Tracey McDermott: Lawyers are very expensive. They used external lawyers. 

 

 Q1115 Chair: You have got more investigations still going on. Do you think that 

Barclays has been unfairly hit by first-mover disadvantage, Lord Turner? 

 Lord Turner: I think what has happened is entirely fair, in the sense that a process has 

gone through that has led to this final notice, and that has recorded the fact that it was 

attempting to manipulate in two different ways in the two different periods, and it accepted 

that and agreed to it. I do not think that is unfair. In fairness, it is important, as Tracey has just 

said, to record as a balance to that that it was very co-operative with us. I do not think you can 

say that there is an unfairness in the process that led to the publication of our final notice, or 

the judgments of the DOJ. 

 Chair: That was not quite what I asked, but I will let it pass. 

 

 Q1116 Michael Fallon: Tracey McDermott, whatever your legal powers, is it not a bit 

disingenuous to tell us that the FSA was aware that the LIBOR market was not operating 

properly, or was a thin market, in ’07, when the FSA was present at a meeting of the Sterling 
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Money Markets Liaison Group, and when it was recorded that several group members thought 

that the LIBOR fixings had been lower than actual traded inter-bank rates? 

 Tracey McDermott: I was not present at the meeting. 

 

 Q1117 Michael Fallon: But an FSA person was there. 

 Tracey McDermott: An FSA person was there. I think that what was recognised at the 

time, in 2007 and into 2008, was that it was very difficult to place where LIBOR should be, 

and that the submitters were having difficulty because there were not transactions there. I do 

not think that anybody read any more into that comment than it being a general observation 

that the UK market was not working in the same way that it had done pre-crisis. 

 

 Q1118 Michael Fallon: Have you not seen these minutes? 

 Tracey McDermott: I am aware of the minutes from the previous Treasury Committee 

meeting. 

 

 Q1119 Michael Fallon: The minute is that that the “fixings had been lower than actual 

traded interbank rates”. 

 Tracey McDermott: And I think the issue there is around the fact—as I have said, I was 

not there, so I have to be slightly careful about what evidence I give about that—that traded 

rates can mean a number of things. It does not necessarily mean inter-bank transactions. It 

may also mean other transactions. 

 

 Q1120 Michael Fallon: Let’s take the Department of Justice’s statement of facts. It 

says that in November ’07 onwards, employees of Barclays had raised concerns with you, the 

FSA, and tried to find a solution that would allow Barclays to submit honest rates. Does that 

not imply that you and they were aware that the rates that were being submitted were 

dishonest? 

 Tracey McDermott: Not that we knew, no. As Adair has already said, Barclays has 

identified a number of instances where there were communications with the FSA, and those 

were all looked at carefully as part of the investigation. We have set out the ones where there 

were the clearest signals to us, which, as Adair has fairly said, we could have reacted to. 

There were issues around the way the numbers were being submitted. 

 

 Q1121 Michael Fallon: At what point did it dawn on you that something dishonest was 

happening in LIBOR fixings? 

 Tracey McDermott: The fact that there was something dishonest going on in relation to 

LIBOR fixing was brought out as a result of the investigation. 

 

 Q1122 Michael Fallon: That is not my question. When did it dawn on you that what 

was going on here was not honest? 

 Tracey McDermott: Are you talking about the FSA in the “you” sense, or me 

personally? 

 

 Q1123 Michael Fallon: You were there throughout this period. 
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 Tracey McDermott: I was at the FSA throughout this period, but I was not responsible 

for looking at LIBOR throughout this period. I think that it became clear to us when we 

conducted the investigation that there were issues. As I said, late 2009 was when it became 

clear that there were potentially serious issues that needed to be looked at. During the course 

of the investigation, we made the findings in our notice. 

 

 Q1124 Michael Fallon: So for two years the FSA did not twig to the fact that what was 

actually going on here was dishonesty? 

 Tracey McDermott: I am deliberately not using the word “dishonesty”, because— 

 

 Q1125 Michael Fallon: No, I am, because it is in the Department of Justice’s filing. 

 Tracey McDermott: And I am deliberately not using it because the SFO is investigating 

LIBOR as a criminal matter, and I do not think that I should express a view on the findings 

that it may make. We found that there was very serious misconduct, as is set out clearly in our 

notice. That was something that we determined during the course of the investigation, and the 

indications of that were from late 2009 onwards. 

 

 Q1126 Michael Fallon: Knowing what you know now, would you not consider that a 

minute from November saying that the resultant fixings were lower than actual traded rates 

would ring an alarm bell with you? 

 Tracey McDermott: I think now it would certainly ring an alarm bell, as would a 

number of the other communications, but at the time that would not necessarily have been the 

case. 

 

 Q1127 Michael Fallon: Right. Lord Turner, you were there from ’07 onwards, I think. 

 Lord Turner: No, 20 September 2008. 

 

 Q1128 Michael Fallon: Okay. What action were you aware of the FSA undertaking to 

get to the bottom of this? 

 Lord Turner: I was not aware of the issues to do with the manipulation of LIBOR, or 

the potential manipulation of LIBOR, till November 2009, and that, as I said earlier, was 

when Hector Sants for the first time briefed me and said that there was a major case that we 

could be involved in and that enforcement was engaged with the CFTC. As I said, that was 

earlier than I would normally have been told about that, because it had not got to the stage 

where we launch an enforcement case and it goes into our enforcement list—a list which I 

would naturally see and look at and say to Hector, “Hang on, what’s this one about?” So this 

was about four months before that and that reflected the fact that there was beginning 

awareness, first of all, that this might take a large amount of resources, so it was a budget 

issue for enforcement, but, second, that there were some sensitive issues arising which he felt 

I ought to talk with Margaret Cole about. 

 

 Q1129 Michael Fallon: But you see, when we asked Paul Tucker about this, he took 

from that particular meeting, which he chaired, that the banks, “‘don’t know what each other 

are doing’” and are therefore “questioning the judgments that the different parties were 

making, or that they were relying on bilateral private transactions”. You were the regulator. 

You had the information on what the banks were doing, so why wasn’t the FSA able to spot 

that something odd was going on? 
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 Lord Turner: Well, as I said earlier, Barclays had very usefully identified the 13 

instances between September ’07 and October 2008, where they feel that in some way they 

contacted the regulator—the FSA. The three of those which in the judgment of enforcement 

and, so far, in my judgment, looking at the file, were the clearest or closest to being clearest in 

suggesting that something was going on are described in the final notice. They are described 

in paragraphs 128 to 130, 131 and 172 to 174. 

 What two of those illustrate is that Barclays were actually sort of saying some elliptic 

things that implied that some other people might not be playing the game, but behind that they 

themselves were saying, “We’d better not tell the FSA about it”, and that is set out in the final 

notice. 

 However, when I looked at one of them—paragraph 131—somebody said, “We’re 

being clean in principle, but we’re not being clean clean.” The question is why didn’t 

somebody put up a red flag? Well, the answer is this occurs as a comment among lots of 

comments in a large conversation about liquidity conditions in the marketplace. It occurs at a 

relatively junior level, and at that level somebody does not say, “This is a red flag that I 

should put up the management chain.” 

 So within the FSA at that time, I can find no evidence that there were concerns noted at 

a senior management level or, for instance, discussed at the ExCo level. Now, in a perfect 

world, yes, those would have been spotted. But I return to the fact that there was simply a 

mindset that if there were problems here, it was for the BBA to solve them. Now, maybe that 

is a part of the way the world then was—the assumptions people then had—but that was the 

assumption that people were making at that time. 

 

 Q1130 Michael Fallon: But it wasn’t the question I asked you. I didn’t ask you what 

Barclays were telling you, or what was going on in the BBA, I was asking you why you didn’t 

share the conclusion of Paul Tucker that if they were relying on bilateral private transactions, 

somebody therefore should have been able to see what they were doing. You were the 

regulator. You were the only person who had all the information. 

 Lord Turner: Clearly, on the question of what was I personally doing, I wasn’t 

personally there. 

 

 Q1131 Michael Fallon: No, the FSA. 

 Lord Turner: I am trying to— 

 Michael Fallon: The FSA had the information as to what the banks were doing. 

 Lord Turner: Well, it did not have detailed information. There were fragments of 

information and there was not a response to that that says there is an issue here that we have 

to deal with. In a perfect world I think there should have been. But there wasn’t. That’s a fact. 

 

 Q1132 Michael Fallon: Is it now your contention the FSA did not have enough 

information to spot what was going on? 

 Lord Turner: No. As I say, the nearest we had to information which should have alerted 

people, the instance which I’ve found, which is the most clear one, where I say, “Well, why 

didn’t the people who received this do something with it?” is set out in paragraph 131—was 

set out two weeks ago in that. It is this phrase, which the person from Barclays also used 

separately with the BBA, saying they were being “clean in principle” but not “clean clean.” 

There was a sort of indication there, which in a perfect world should have been a flag to send 

stuff up the system, but this was at a relatively junior level and it was not the focus of the 



 

 

48 

conversation. People were very worried about the substance of liquidity conditions in the 

marketplace. That was the duty and function that they were focused on, and that is what 

happened.  

 

 Q1133 Michael Fallon: I am not asking you what Barclays told you. I am still puzzled 

as to why somebody relatively senior in the FSA did not have a good hard look, given the 

evidence from Paul Tucker’s group that the actual fixings were way out of line with the traded 

rates. Why did somebody senior in the FSA not have a good hard look at the information that 

you had from the banks about their own bilateral transactions? Why didn’t that happen? 

 Lord Turner: My understanding is that there was no communication of that, either from 

the banks themselves or from the Bank of England, at a level of seniority. If you were to ask 

Hector Sants, I know that he would say that as well—that he was not aware of anything 

coming in at a high level of seniority, either from the Bank of England, or from the banks 

themselves, that made him aware at that time that these problems were occurring. Information 

came at a relatively junior level. In a perfect world, information that comes in at a junior level 

goes through a process that comes out—that is the fact of the matter.  

 

 Q1134 Chair: Okay. Maybe you could check that point and come back to us in writing 

if you would.  

 Lord Turner: On the—? 

 Chair: The point that you have just explained about what you said Hector would need 

to confirm.  

 Lord Turner: Sure. 

 

 Q1135 Mr Ruffley: Lord Turner, you have made much of the fact that the FSA did not 

have the criminal jurisdiction under FSMA in relation to market manipulation. That is correct, 

isn’t it? It was not a criminal offence under FSMA. 

 Lord Turner: Yes. That is what we pointed out when people said, “Why aren’t you 

charging these people with criminal offences?” 

 

 Q1136 Mr Ruffley: Absolutely—I just want to confirm that. That is what we are 

talking about when you say that you have no criminal jurisdiction. Some members of this 

Committee have had legal advice from senior counsel to the effect that the low-balling could 

potentially give rise to breaches of the following: the Fraud Act 2006, the Theft Act 1968, 

common-law conspiracy and perhaps even the Proceeds of Crime Act 2002—violations of all 

four.  

 It has been further indicated to us that there was absolutely no bar on the FSA bringing 

prosecutions or beginning criminal investigations under some or all of those four heads. 

Before Ms McDermott answers, I want you to explain to me whether or not you were aware 

that those potential criminal courses of action could have been taken forward by the FSA. As 

the chairman, were you ever given advice that that was the case?  

 Lord Turner: No, I was never given advice that that was the case, and indeed the advice 

that I have had is that that is not the case. That is why Tracey—the legal department—has to 

do this. I am not a lawyer and therefore I am dependent on advice from our very expert 

lawyers. My understanding is that if the offences you have just referred to were to be subject 

to a criminal case, that criminal case would have to be brought by the Serious Fraud Office 
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rather than by us. That is my understanding of the law, at least as I have been briefed by my 

lawyers.  

 

 Q1137Mr Ruffley: Just before we get Ms McDermott’s view on that, there has been 

some newspaper reporting in the FT to the effect that in July last year, when the SFO was 

deciding whether or not to begin criminal investigations under some or all of the headings I 

have just listed, they referred the matter of criminal prosecution back to both the OFT and the 

FSA. Did you have any discussions with, or were you aware of anyone in the FSA having 

discussions with the then director of the Serious Fraud Office regarding criminal 

investigation?  

 Lord Turner: I am not aware of the events that you are referring to. I know from being 

briefed by Margaret Cole, and from Tracey subsequently, that we have been in contact with 

the Serious Fraud Office. My understanding is that they are still looking at the issues. My 

understanding is that, as always in cases where there is a possibility of fraud, we are open 

with them about what we are doing. We make it easy for them to see our evidence, and 

therefore see whether they would bring a criminal case. My understanding is that this is not 

something that we can give. I certainly know nothing about the Serious Fraud Office coming 

to us in June last year and saying, “Why don’t you do it?” That is not something that I have 

ever heard before. 

 

 Q1138 Mr Ruffley: So to sum up your position, it is essentially that you were advised 

and you accepted, quite reasonably, that there was no criminal offence disclosed by this 

LIBOR low-balling under FSMA? I think we all agree on that. But that is about as far as you 

have got. 

 Lord Turner: That was my understanding— 

 

 Q1139 Mr Ruffley: Hang on. That is as far as you got. No criminal sanctions under 

FSMA in relation to what these offences might give rise to, and then you moved on. Now, Ms 

McDermott, just to repeat the question: what do you say to the legal advice that some 

members of the Committee have received to the effect that there was no bar under the rules on 

which you have been constituted—the FSA this is—to bring criminal prosecutions outwith 

FSMA? 

 Tracey McDermott: You made two points. You talked about criminal investigations 

and you talked about prosecutions— 

 

 Q1140 Mr Ruffley: Let’s just stick with criminal investigations first and then 

prosecutions. 

 Tracey McDermott: We have extensive investigation powers, which are set out in 

FSMA. Those investigation powers are limited to the specific offences that are set out in 

FSMA or to breaches of our own rules and principles. So we cannot, for instance, commence 

an investigation in order to establish evidence of fraud. We cannot commence an investigation 

saying that we are looking at an offence under the Fraud Act.  

 Clearly, if we find evidence during the course of our investigation, in the proper use of 

our powers, for the reason they are given to us, that indicates a fraud, that evidence is still 

admissible and we can either pass it on to another prosecutor or, as I mentioned in response to 

an earlier question, we have at times prosecuted as an ancillary offence. So we prosecuted an 

insider-dealing offence the year before last where we also prosecuted money laundering 
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alongside. That is done for sensible, efficiency reasons, but when we prosecute the money-

laundering offence we are doing it as a private prosecutor, effectively, in the same way as any 

other corporate. So we don’t have a general power given by FSMA to prosecute other 

offences. We don’t have a general power given by FSMA to investigate. We could, as a 

private prosecutor, choose to prosecute other offences. 

 

 Q1141 Mr Ruffley: This is an important point. As a private prosecutor—your words—

you did indeed have the ability to look at offences that were outwith FSMA 2000 in relation 

to the events we are talking about, the low-balling? 

 Tracey McDermott: We would have the ability to prosecute those offences if we had 

discovered evidence that was sufficient for criminal purposes in the context of using our 

powers for investigation otherwise. But the general protocol that is agreed between us— 

 

 Q1142 Mr Ruffley: No. It is very useful. We have got that. You are saying that in the 

course of your investigations in relation to your FSA notice, in relation to the trading on their 

own book 2005 onwards, and then 2007-09 in relation to the reputational problem they were 

trying to solve by low-balling, in relation to those two investigations, which you have clearly 

investigated within the powers that are given to you because they are in the FSA notice— 

 Tracey McDermott: Yes. 

 

 Q1143 Mr Ruffley: In the course of the evidence you unearthed, which is the result of 

your notice, you are saying you did not have enough to go on to do a private prosecution. 

 Tracey McDermott: I am saying that what we did in accordance— 

 Mr Ruffley: Hang on— 

 Tracey McDermott: Sorry. Can I just answer the question please? There is a protocol, 

which is set out in our enforcement manual, as to how we deal with situations where we 

discover criminality which is wider than FSMA, and the protocol between us and the City of 

London police, the SFO and other prosecution authorities is that we do not take the lead in 

prosecuting general fraud offences. That is not our specialist area of expertise. It is not where 

our fees are raised to prosecute, that is to focus on the FSMA offences. The protocol is that 

there is a discussion with the relevant authorities, which did take place. I don’t recall whether 

there was a discussion with the director of the SFO in July but there were certainly 

discussions with the SFO. 

 

 Q1144 Mr Ruffley: Did you have those discussions? 

 Tracey McDermott: I was not personally involved in discussions with the SFO but one 

of my heads of department was involved in those discussions.  

 

 Q1145 Mr Ruffley: When was that? 

 Tracey McDermott: That would have been during the course of 2011. There was a 

series of discussions. 

 

 Q1146 Mr Ruffley: What was the conclusion? 

 Tracey McDermott: Initially the SFO were keeping what I think they typically describe 

as a watching brief as to whether or not they thought that they should take action; so there 

were meetings with the SFO where we shared information.  As I said, the SFO have 
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subsequently decided—under the new director of the SFO—that actually they have 

commenced an investigation.  

 

 Q1147 Mr Ruffley: It’s a bit late in the day. Can I just ask, finally, Lord Turner—

you’ve both set out the position with admirable clarity, so I’m not being critical here—I just 

wonder why you didn’t take more of an active interest in tracking what the SFO were doing, 

once you had determined, rightly or wrongly, that the protocol meant that you could not do a 

private prosecution, that it had to go to the SFO last year.  

 Tracey McDermott: We were in constant liaison with the SFO, and have been 

throughout, but ultimately the SFO’s decisions as to what they do are matters for the SFO; but 

it’s not the question that we had one conversation with them and then that was it.  We had a 

series of conversations and kept them informed of evidence as it developed.  

 Mr Ruffley: Did you— 

 Chair:  We have got to move on. Be extremely brief. 

 Mr Ruffley: I will be, if you stop interrupting me.  

 Chair: I’ll interrupt you a bit more if you’re not careful.  

 

 Q1148 Mr Ruffley: Did you pursue anything once it had gone to the FSO? 

 Lord Turner: No, I didn’t personally. 

 

 Q1149 Mr Ruffley:  Just out of curiosity, as the chairman of the FSO? 

 Lord Turner: No. I am very clear.  I don’t think it is part of my job as a non-lawyer to 

turn up in an enforcement department and start trying to teach them their job, to be honest.  

 Chair: That was an admirably brief answer. 

 

 Q1150 Mr McFadden: I want to follow on from what Mr Ruffley has been asking you, 

because for the public watching this situation this is an absolutely crucial question. What they 

don’t want to see is the sense that big, wealthy corporations can engage in breaches of the law 

and get fined what may be to you and me a large sum of money but, in terms of their global 

turnover, is a small proportion, as we heard earlier.  It cannot be that these breaches of the law 

become a sort of cost of doing business, in terms of the fines that are imposed.   

 I just want to press you on what Mrs Leadsom and Mr Ruffley were pressing you on. 

Your position on this is that you’ve got some gap in your powers.  As I say, we’ve had legal 

advice that questions that in the first place; but what I really want to concentrate on is not so 

much that, but whether you were conscious that the public would think that—that they do not 

want one law for the rich and one law for the vast majority—and how hard did you therefore 

press the SFO, if you thought there was a gap in your powers, to say, “Look, you can’t let 

these guys away with this; this is market abuse of an outrageous dimension—so outrageous 

that we as the regulator are going to levy the biggest fine we have ever levied”? 

 Tracey McDermott: I certainly understand that the public don’t want to see one law for 

one set of people and one law for another; and, as I said, one of the things we have done over 

the past few years is to use the criminal prosecution powers we have in FSMA to prosecute 

insider dealing and to prosecute section 397 offences.  That was a change of strategy we made 

about five years ago, which was driven very much by that sort of sentiment; that we had the 

powers and we should use them.  
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 Here, we didn’t believe that we had the powers. We had discussions with the SFO. We 

remained in constant contact with the SFO. Ultimately it is a matter for the SFO as to the 

reasons they make the decisions that they do.  The new director—the current director of the 

SFO—has made a decision that they are taking this on for investigation.  I welcome that 

decision, though that’s something which is the product of constant communication with SFO 

throughout the period. 

 

 Q1151 Mr McFadden: I will bring you in in a second, Lord Turner.  

 You say you had discussions with them.  I just want to understand more the nature of 

this.  Give us a bit more of an insight into the flavour of these discussions.  Were you saying, 

“This is outrageous market abuse. If we had the powers we could put these guys in jail, but 

we don’t. But you do.” Was it like that? 

 Tracey McDermott: I don’t think it was quite like that. I think what we were actually 

doing was sharing evidence with them, and we had a meeting which involved the SFO and a 

number of other authorities who were investigating this, where we shared entirely what our 

view was of the misconduct as we had found it so far, what our next steps were in the 

investigation, and how we were taking that forward.  So it wasn’t us saying, “Oh, you should 

believe us that there’s something dreadful going on here.” We were sharing evidence and 

information with them throughout.  

 Lord Turner: Could I just add two points?  First, yes, I think we are well aware of the 

response of the ordinary citizen, who looks at the cynical greed, as I have called it, 

particularly in the period ’05 to ’07—the derivatives shouting over, “Can you fix this for 

me?”—and are rightly shocked about that. This poses a huge challenge for the industry, which 

I think has really got to look at itself in the mirror and see how people outside it are seeing it 

and the degree of change that they want. 

 What I would say in relation to our enforcement department is—frankly, I am very 

proud of what they have achieved under the leadership of, first, Margaret Cole and 

subsequently Tracey—back in 2005/2006 when Margaret originally took over, and until then, 

the FSA had almost made a positive merit, it supposed, of the statement: “We are not an 

enforcement-led regulator; we do not bring as many enforcement cases as the SEC or the 

CFTC.” Steadily over the years, we have increased the robustness of our enforcement action: 

we have increased the size of the fines that we charge; we have put more resources into 

enforcement, and we have tackled cases of complexity, which we would not have previously 

tackled, and this is one of the fruits of that. 

 You may be absolutely right that we should take that further, and we are certainly 

flagging that, whatever the precise niceties of whether we could have brought this precise 

private prosecution, but the protocol said otherwise, it would be worth now looking at our 

powers—and this is one of the things that Martin Wheatley has been asked to do in our 

review—to create an environment where we can, on behalf of society and the ordinary citizen, 

be still more effective at dealing with these problems.  

 

 Q1152 Chair: If I may just come in there, Pat? Has the Serious Fraud Office got the 

message loud and clear that if it is possible to get a charge on these people, the public want 

that? Have you given them that message?  

 Tracey McDermott: I think, again, I should say, at the risk of sounding like a lawyer 

again, that the Serious Fraud Office are a prosecuting authority, and they obviously have to 

approach this impartially and independently and look at the evidence, without thinking about 

whether or not the public want to see this. 



 

 

53 

 

 Q1153 Chair: But we do not want them looking at reference to their budget, for 

example. Are they doing that?  

 Tracey McDermott: My understanding is that they have been given assurances by 

Government that they will have the budget they need to do it.  

 

 Q1154 Mr McFadden: I just want to take you to a slightly different subject—again, I 

suspect this might be one for you, Ms McDermott. Looking at the investigation and the 

references that Lord Turner and Bob Diamond made to all these contacts between Barclays 

and the authorities, Mr Diamond’s version of events was, if I can paraphrase, “We had all 

these contacts saying that we thought there was a problem, and by the way, I, as chief 

executive, didn’t know there was a problem”—so that seems to be paradoxical—“We had all 

that going on.” Can you tell us, of the contacts with the FSA, at what level within Barclays 

were they? We have been told that the compliance division in Barclays was told three times 

from within the bank that there was a problem with Barclays, and that this was not ever 

kicked up the chain to senior management. There are other people who are sceptical about 

that, but that is what we have been told. What level were these contacts set out in the table 

Barclays gave us?  

 Tracey McDermott: One of the contacts was from compliance, and I think that is set out 

in the notice, but that was one that I think Adair described as having given an impression that 

other people may have been doing something with LIBOR. I think that was in December 

2007. The others were with people—I am not sure exactly what their formal job title was, but 

they were manager level, not a senior management level, in Barclays.  

 

 Q1155 Mr McFadden: Just to be clear, compliance were telling you there was a 

problem with what other banks were doing, but they did not tell you there was a problem with 

what Barclays were doing, despite the fact that they had been told three times from within 

Barclays that there was a problem?  

 Tracey McDermott: They would not have been told three times by that time, because 

the timing in the chain—this was a conversation in December 2007, when I think they had 

been told only once.  

 Lord Turner: If I may? Several of those 13 instances where Barclays said they talked to 

us are covered in our final notice, and some of them we have a trail that actually they were not 

being entirely honest with us at all. For instance, on 5 December 2007—this is in paragraph 

126—Manager D, this is within Barclays, says in a conversation with Manager E, “I ‘touched 

on [the] topic’ of LIBOR, but ‘we didn’t say anything along the lines of, you know, 

we’re…posting where we think we…I just talked about dislocations’ I ‘kept it…simple, shall 

we say’”. So, yes, there was a contact there, but the evidence trail shows that they were 

deliberately not being totally honest with us about what was going on.  

 

 Q1156 Mr McFadden: So—I do not want to put words in your mouth, so sum this up 

the way that you want to—it would be not the truth, if I can use that phrase, to suggest that all 

these contacts were Barclays coming forward as good citizens and telling you of things that 

were wrong? 

 Lord Turner: That would not be an entire description of what was occurring. In several 

cases, they were not telling us clearly what we knew behind-hand they were saying to 

themselves. In other cases, they were telling us, but they were often putting it in terms of 
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other banks. There are one or two—I have clarified in paragraph 131—where, yes, they were 

saying, with this rather strange phrase, “We’re clean in principle, but we’re not clean-clean.” 

 

 Q1157 Mr McFadden: Were most of these contacts you going to them, or them 

initiating it? 

 Lord Turner: Most of them occurred within a daily or close-to-daily liquidity call. 

There would be a call from the Barclays money market desk. Our liquidity people would be 

ringing round all the different banks to find out what the conditions were in the marketplace 

generally. From September 2007 onwards, we are worried about liquidity strains, and we 

want to get early indications of banks finding it difficult to fund themselves. They are within 

the context of that sort of data gathering. 

 

 Q1158 Mr McFadden: That is interesting. If these are basically routine checks made 

between regulators and banks, what is the meaning of the table, produced for us, that suggests 

that this illustrates huge Barclays co-operation?  

 Lord Turner: They are almost all in the course. I would need to check whether there 

were any exceptions to this, but paragraph 128 says, “In a routine liquidity call with the 

FSA”. Paragraph 131 says, “Manager D made comments in a liquidity call.” These are things 

which were occurring as part of the normal course of business. They are not things where they 

said, “I’m picking up the phone for a particular reason. I want to alert you to a problem.” 

They are not of that character. 

 

 Q1159 Mr McFadden: So do you think this table that they gave us means much in 

terms of illustrating their proactive co-operation with the regulators? 

 Lord Turner: I do not think it illustrates a proactive desire to bring to our attention the 

problems in the marketplace.  

 

 Q1160 Mr McFadden: That is quite helpful. How believable do you think it is that this 

could have been going on from 2005 to 2007 in one phase—if you like, the rogue trader 

issue—and then, at what seems to be a more co-ordinated phase, after articles from 

Bloomberg, The Wall Street Journal and all the rest of it, and that Mr Diamond did not know, 

Mr del Missier did not know and Mr Agius did not know anything about it?  

 Tracey McDermott: We did investigate this thoroughly. As you would expect, that was 

one of the questions we looked at, as did the US authorities. Our conclusions are as set out in 

the final notice. We have not concluded that they were aware.  

 

 Q1161 Mr McFadden: May I ask one final question that relates to all this and goes 

back to where we began in this evidence session, about your submission to Barclays about the 

culture? When the chairman, Mr Agius, came before us last week, he said that an FSA 

reviewer had told Barclays that their corporate governance was best in class. What is your 

response to that, given what you told us earlier?  

 Andrew Bailey: There was, preceding this, a review under the programme that the FSA 

had developed after the onset of the crisis. As it was changing its approach towards more 

intensive supervision, the FSA introduced something called the core prudential programme, 

which has modules. One of those modules was governance, and there was a review of 

Barclays in that context. This review focused on what I might call form of governance. It was 

particularly focused on the board and the board committees. Did the board have the right 
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committees? Did those have the control documents? Did it have a risk appetite statement? 

Were those committees populated with the right sorts of people?  

 Our conclusion was that Barclays did have those things, and that the form of 

governance did conform. I was not aware of the comment until Marcus Agius said it to you 

last week—I think it was a sort of corridor comment by the senior supervisor at the time—that 

they were best in class. I was not aware of that. 

 The key point I would make is that that looked at the form of governance. The question 

that I was raising was the substance of it. Whatever the form was, the substance was not 

working. I therefore disagree with that comment, or at least with the significance given to it. It 

is certainly important that the form of governance is there, but the substance wasn’t working.  

 

 Q1162 Mark Garnier: On that particular point, Marcus Agius said: “We received a 

letter from the relevant official at the FSA, saying that they had examined the governance at 

Barclays and found it satisfactory.” This really is not stacking up. Look at, for example, the 

blindingly obvious corporate governance failure, which was a compliance function. If we look 

back to period 1, as we have heard before, from 2005 to 2007, there were, I think, 177 

documented occasions of this attempted abuse by these traders. That equates to something 

going on once every two or three days during that period, and that is in addition to all the 

other stuff. Corporate governance must include a compliance function, yet clearly it was 

absolutely, massively lacking. 

 Andrew Bailey: Yes, but there is a time difference here. You are right, but those were 

comments made about Barclays going back into the pre-crisis phase and the early phases of 

the crisis. This review related to the state of affairs in the form of governance last year, so 

there is quite a big time gap between those two. 

 

 Q1163 Mark Garnier: Right in the middle of a big investigation into what was going 

on at Barclays? 

 Andrew Bailey: Yes, but a whole series of actions had been taken in that respect in the 

intervening period, so, as I said, the review of the form of governance last year reached those 

conclusions, but took into account the whole series of changes that had occurred in the 

meantime. 

 

 Q1164 Mark Garnier: How does Barclays’ governance compare with that of other 

banks? 

 Andrew Bailey: On the form of it, I think the review was correct to say that, broadly, 

Barclays’ governance, in form, looks to be in order. 

 

 Q1165 Mark Garnier: Compared with other banks? 

 Andrew Bailey: Yes. 

 

 Q1166 Mark Garnier: How many other banks are being investigated at the moment 

for this LIBOR fixing? 

 Andrew Bailey: I have to give that back to Tracey. 

 Tracey McDermott: There are a number of other banks and other institutions that are 

currently under investigation. 
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 Q1167 Mark Garnier: Can you give a specific number? I think I have read in the press 

that it is 29, but could you confirm that? 

 Tracey McDermott: We are certainly not investigating 29. One of the difficulties with 

giving precise numbers is that, obviously, we have ongoing investigations, but a number of 

other authorities have investigations. We have seven institutions that we are looking at. 

 

 Q1168 Mark Garnier: Seven institutions. Those are British banks that you are looking 

at? 

 Tracey McDermott: They are not all British banks. 

 

 Q1169 Mark Garnier: Would you have any idea how many more are being 

investigated by other institutions? 

 Tracey McDermott: We cannot give you a precise number. We do not necessarily know 

about all the investigations that are going on. We are aware of some, but not all. 

 

 Q1170 Mark Garnier: Going back to my point following on from Mr McFadden’s 

question, how does Barclays’ governance now compare with that of the other banks that you 

are supervising? 

 Andrew Bailey: It is clear from things that were said earlier that the substance of 

Barclays’ governance has a lot to correct. The form may look as is recommended in the book, 

as it were—it may well do—but the substance clearly has a lot to be done on it. This goes 

right back to the board session. 

 Lord Turner: Could I illustrate that? You can have an absolutely well designed audit 

committee and risk committee, which are keeping their minutes, and people are attending and 

looking at the appropriate issues, but they are signing off on “Yes, let us try”—one of the 

things that I set out in my letter to Marcus Agius. What you have there is, in formal terms—in 

terms of the formal processes—a perfectly good governance process. Everything is signed off 

at the appropriate level. But they are still having a try-on, as the Chairman said earlier, in 

terms of pushing the limits of regulatory or accounting treatment. 

 

 Q1171 Mark Garnier: Do you feel that the compliance function should be at main 

board director level? 

 Andrew Bailey: If you don’t mind me banging a drum here for a moment, I think that 

there needs to be far more emphasis on internal audit and compliance of banks. I said this in 

an article that I did, in a recent publication for the profession of internal auditors. One of the 

reasons I feel very strongly about this is that we are trying to focus what we do on the big 

issues and the big risks. That only works, frankly, if the institutions themselves also have 

effective compliance and internal auditing and, frankly, I do not think they did. 

 

 Q1172 Mark Garnier: Can I pick up on that particular point? In response to Mr 

McFadden’s question, we were talking about the meeting of the Money Markets Liaison 

Group. That was clearly a blindingly obvious occasion when things were going horribly 

wrong—this was on 15 November 2007. We are talking about corporate governance, yet, as 

corporate governance, the Sterling Money Markets Liaison Group completely failed to pick 

up what was a blindingly obvious manipulation of the market, using risk-based assessment, 

which you discussed. 



 

 

57 

 Andrew Bailey: Yes. I think that one of the issues, if you go back over the past years, 

goes exactly to your point: the failure of risk-based compliance and internal auditing. I find it 

surprising. I ran the banking operations at the Bank of England for seven years. I got audited 

on them. We did not do LIBOR, obviously, but I got audited on things that we did. 

 

 Q1173 Mark Garnier: It creates a worry. You are missing it out, as a regulator, at the 

Bank of England. You are looking to Barclays and saying that it seems to have very good 

corporate governance, yet—I appreciate the difference in the periods—it is not picking it up. 

You have a huge amount of things going on that are blindingly obvious in retrospect and, 

frankly, blindingly obvious at the time. It leads me to believe that this whole thing of LIBOR 

manipulation was just not taken seriously until the CFTC started investigating in 2008. Is that 

an unfair comment, or were you taking it seriously? Or were you just thinking, “This is an 

arrangement created in the ’70s by the British Bankers Association, back in the days when the 

Government broker wore a silk cap on the floor of the stock exchange”, and that it was rather 

arcane and antiquated, and not something that we should worry about? 

 Lord Turner: That is probably the case. I have found no indication that, back in ’05, ’06 

or ’07, the FSA perceived that the submission process for LIBOR was a crucial area. I do not 

think that, on any of our risk maps, which were saying, “Where are the risks in the system?”, 

that was picked up. As I said earlier, I think that reflects the fact that one of the great 

challenges in risk assessment is the “frog in the boiling water” process. When things develop 

slowly, over a number of years, and the conditions that they are dealing with are quite 

different from those that existed in the first place, people do not spot it. I think that, in 

retrospect, we look at LIBOR and ask how can you base $500 trillion in derivatives on the 

basis of, essentially, a self-regulated industry association system that did not have enough 

robust controls, which is honestly what occurred. 

 

 Q1174 Mr Mudie: I find that to be the most alarming thing that you have said 

tonight—the shrug of the shoulders and the acceptance of, “Oh, it’s LIBOR. Who would have 

thought it?” I have been on this Committee for some years and my view is that, if anything is 

unregulated and somebody can make money out of it, they will take their full advantage. 

 You were told twice at the Money Markets Liaison Group that fiddling was going on, 

you had Barclays traders coming to you, and, above all, you had a New York Fed report, but 

nobody in the FSA said—I know the context and terms of the crisis and so on—or thought, “I 

think this is something.” How many people did you have employed in the FSA in 2008? 

 Lord Turner: I do not know the figure offhand, but it would be in the region of 3,000 or 

so. 

 

 Q1175 Mr Mudie: And nobody thought or said, when they went back to the office after 

hearing this at the group, “I know we’re all busy with the crisis, but somebody had better have 

a look at that”? It was $400 trillion to $500 trillion-worth of business, and a question of the 

full integrity of the system and the credibility of the City of London, and the FSA and the 

Bank of England got warning after warning, but neither of you thought, “This is something 

we’d better look at.” 

 Lord Turner: One of those instances I did not recognise is the Federal Reserve, but I 

take all the others. The answer is yes, it is concerning. 

 

 Q1176 Mr Mudie: It is still concerning. You are sitting there, saying, “Who would 

have thought of looking at LIBOR?” 
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 Lord Turner: No, I am not saying that; I am saying that that was the situation at the 

time. One of the huge challenges that we have in regulating a complex financial system is the 

process of risk identification. We all spend the time thinking, “Can we spot it?” 

 

 Q1177 Mr Mudie: No. This was unregulated, and you were warned and warned about 

it. Let me ask you about the Barclays trading floor. Was it in New York or London that they 

were shouting, before they submitted a figure, and asking all the traders, “Does this figure 

cause you problems?” Where was that? 

 Tracey McDermott: Some of them were in New York— 

 Mr Mudie: That was in New York. 

 Lord Turner: Some were in London, and some were in New York. 

 

 Q1178 Mr Mudie: That was backed up with e-mails, and an e-mail trail that could be 

physically seen. You are investigating seven other institutions. Are you investigating them in 

the 2007-08 period, when it was a matter of calming the market, or are you going through all 

the e-mails to see what crooked trading was going on, as happened in the 2005 to ’07 period, 

and have you found any? 

 Tracey McDermott: Our investigations are ongoing. 

 Lord Turner: The answer is that we are looking at both—aren’t we, Tracey? We can 

say that we are looking at both of those periods. 

 

 Q1179 Mr Mudie: Have you found any e-mails? 

 Tracey McDermott: Yes, we have found a lot of e-mails. 

 

 Q1180 Mr Mudie: Some interesting e-mails? 

 Lord Turner: Yes. 

 

 Q1181 Mr Mudie: Very good. Apart from the shrug of the shoulders that you are 

doing, what I as an ordinary bloke find so offensive—and people out there will share my 

feeling—is that you should have known from 2008 that something was happening, and you 

knew in at least 2009. This is 2012. You are all trolling round the banks, and an ordinary 

person would ask what you have done about LIBOR. What have you done? As we sit, after 

three years with this scandal brewing—and you knew it was brewing—what have you done to 

ensure for the British, American and Japanese public that the LIBOR system is transparent, 

sound and so on? 

 Lord Turner: Three things: We have been pursuing the enforcement action— 

 

 Q1182 Mr Mudie: No, no, no. That is part of the organisation. 

 Lord Turner: That is one. There are two others. We have been increasing the 

supervisory intensity that I referred to, on the way it works at the moment. From June last 

year— 

 

 Q1183 Mr Mudie: How long have you been pursuing it? Three years? It has been three 

years since you knew it was damaged, and you knew it would blow up at some time and 
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damage the City of London. Three years. How long have you been pursuing it? How big a 

problem is it? 

 Lord Turner: As the size of the problem became obvious in 2010, we took the action I 

referred to earlier: in early 2011, we wrote to all the banks to get them to attest to us on our 

compliance and control process. There is another even more important thing: this whole 

system is not a sound system. The FSA took the initiative in June last year, to say that in 

addition to taking measures to try to make sure that we are supervising the system, as it is at 

the moment, more effectively, we must start reviewing the overall system. We must start 

seeing whether it should be a regulated system. 

 

 Q1184 Mr Mudie: When did you decide this? It has been running for three years. Why 

are you still pursuing— 

 Lord Turner: Well— 

 Mr Mudie: Why are you still deciding  after three years? 

 Lord Turner: Perhaps you will allow me to get to the end of what I am saying. Last 

year, Hector Sants took a paper to what is called “Deputies”, which is a combination of 

Hector Sants, Paul Tucker and Tom Scholar or Jonathan Taylor from the Treasury, proposing 

that we needed to move towards more effective regulation of the LIBOR market. We were 

pushing that argument last year. 

 

 Q1185 Mr Mudie: Lord Turner, I think you should read your statement when you 

receive the verbatim report. It is all about what your future intentions are. Why has it not been 

settled? Why have the Bank, you and even the Fed not come in and agreed a system? That is 

what the ordinary public will want to know. 

 Lord Turner: I think we have been taking the action to fix it. The fundamental long-

term problems of LIBOR almost certainly require regulatory support. In the papers we put 

forward last year, we were arguing for that legislative report. 

 

 Q1186 Mr Mudie: You took two years to do that—to put forward a paper saying 

regulatory support was needed. You should have known that in 2009. It was demonstrated in 

2009. 

 Lord Turner: No, I do not think we did know in 2009. It was an early stage of the 

process. We have been pushing this as fast as we can, and I think the FSA has been on the 

front-burner. 

 

 Q1187 Mr Mudie: Not fast enough. 

 Lord Turner: Let me say one thing: I completely disagree with the idea that back in 

2007-08 I was shrugging my shoulders and saying there was not a problem. I think this is a 

huge problem. 

 

 Q1188 Mr Mudie: You did it just now. 

 Lord Turner: You said to me I was shrugging my shoulders about it. That was certainly 

not my intent, and it was certainly not what I think I was doing. I think this is a huge problem, 

and I think we should have spotted it earlier. I was simply pointing out that there was a failure 

in general to see this whole financial crisis coming, across the board. 

 



 

 

60 

 Q1189 Mr Mudie: We could excuse that, but you knew, and you have wasted three 

years pursuing, deciding, and discussing. It should have been settled before this scandal blew 

up, so the rest of the financial world had a bit of confidence— 

 Chair: I think we have had an answer to that question. You have just got to be careful 

how you move your shoulders, Lord Turner, never mind your eyebrows, which we might 

come on to in a moment.  

 Lord Turner: I am terribly sorry. I will have training for next time around, Chairman. 

 

 Q1190 John Mann: Strangely, a number of academics, without 3,000 staff, were able 

to point to precisely the problem, and some solutions, in 2007 and early 2008. None of your 

3,000 staff managed to read those articles, and I find that rather disconcerting.  

 Let me ask you, Lord Turner, why did you withhold, from Parliament and this 

Committee, letters that were directly relevant to our investigation and, specifically, to the 

appearance of Mr Diamond, such as your letter to Marcus Agius? Why were they withheld 

from this Committee? 

 Lord Turner: We were never asked for those letters. There are many letters that you 

could ask for at any one time, but we— 

 

 Q1191 John Mann: It is rather difficult for Parliament to ask for letters that it does not 

know exists. But for the regulator not to provide those letters, and that one in particular, to 

this Committee is—well, what does it say about the FSA? 

 Lord Turner: I think it shows that we are entirely co-operative with this Committee. Mr 

Diamond was called— 

 

 Q1192 John Mann: We spent three hours with Mr Diamond. Those letters were 

obviously directly relevant, weren’t they? 

 Lord Turner: At no stage before that did you contact us and ask whether there was 

anything relevant to this which we felt we ought to share with the Committee. I am amazed at 

the suggestion that we are in any sense not co-operating with you. We have been completely 

co-operative. If you had asked us before Mr Diamond—I think at one stage we were 

scheduled much earlier in this process—we would have told you everything then.  

 

 Q1193 John Mann: Well, you didn’t, unfortunately. Who is the woman in the lift, who 

Marcus Agius refers to? Is that you? 

 Lord Turner: No, it is not Tracey.  

 Andrew Bailey: That was the senior supervisor on Barclays. 

 

 Q1194 John Mann: And who is that? 

 Andrew Bailey: She has left the FSA now.  

 

 Q1195 John Mann: When was it? 

 Andrew Bailey: It is not clear, from what Marcus Agius said, when that happened.  

 

 Q1196 John Mann: When did she leave, because that would give an indication? 

 Andrew Bailey: She resigned in the middle of February, around about February 20.   
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 Chair: Very shortly after she gave a clean bill of health on the form, at least, of the 

corporate governance substance. 

 Andrew Bailey: By the way, I should say that when she resigned the reasons for 

resigning never included anything to do with this. 

 

 Q1197 John Mann: No, we just wanted to date mark that particular issue. What would 

be prudent for Barclays to put to one side in terms of a potential contingency arrangement for 

all the class actions and the cost of fining them in the US? What sort of ballpark figure?  

 Lord Turner: That is not something that we should comment on. If we did, it would be 

highly market sensitive. It is for Barclays, in their normal disclosure process, to make an 

assessment of any civil cases and to work out whether they should make disclosures. It would 

not be appropriate for us to conjecture, and it is the nature of US civil actions that you often 

have huge-number, relatively low probability events that make it difficult. But it really is for 

an institution itself, subject to the appropriate rules of the UK listing authority, to make the 

appropriate judgments as to whether it thinks it should disclose something and what it should 

disclose. 

 

 Q1198 John Mann: Do RBS and Lloyds TSB have a comparable sized problem, in 

terms of LIBOR, to Barclays? 

 Lord Turner: I think it would be appropriate for Tracey to comment on what we can 

and cannot say publicly about other investigations. 

 Tracey McDermott: As you will probably be aware, the standard FSA policy in relation 

to investigations is that we do not name individual institutions that are under investigation. 

The reason for that is that until we have reached a conclusion as to whether there is 

misconduct, there can be significant harm to them, particularly in a situation where there is a 

lot of public comment. I think RBS, to be fair, has made it clear that it is being investigated, 

but those investigations are ongoing and I do not think it is possible to comment on the 

outcome. 

 Chair: Just to be clear, we are not going to ask you, as a Committee, to alter that policy. 

 Tracey McDermott: Thank you. 

 

 Q1199 John Mann: On the issue of the Serious Fraud Office, was there a specific 

meeting or correspondence with Richard Alderman on how they could work with you on this 

issue?  

 Tracey McDermott: As I said earlier, there is a series of meetings involving SFO staff 

coming over to meetings with us at our offices, though I am not sure whether there was a 

specific discussion with Richard Alderman, or whether it was with his relevant head of 

domain at the time. I can check the exact details of the chronology.  

 

 Q1200 John Mann: Having worked with the SFO for three years, with the regulator on 

comparable issues, I am aware of how they work. What staff have you seconded to the SFO 

and when, in order to give them expert input to see whether there are issues that they should 

take forward? 

 Tracey McDermott: We haven’t seconded any staff. Until last week, or whenever it was 

that they announced that they were looking at this, there had not been any requests for staff to 

be seconded. What we have done, as I said earlier, is share information and evidence with 

them at meetings, where they were able to discuss with our staff what was happening. There 
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are ongoing discussions on how we can best support them in the current investigation and we 

have told them that we will make, and indeed have made, available office space and material 

from our investigation, and give them access to all our staff who have been involved in this. 

 

 Q1201 John Mann: So would it be accurate to summarise that the SFO was neither 

putting in nor receiving any detailed expertise until its public announcement this month? 

 Tracey McDermott: No, I am not sure that that was what I said. During the course of 

last year, there were various meetings where the people sitting around the table were people 

who were investigating this. So there would have been people from our side giving 

information and sharing it with the SFO. They would be getting expertise in that sense. They 

did not have a formal investigation themselves ongoing at the time. I am not sure if I am 

misunderstanding the question. 

 

 Q1202 John Mann: No, but the definitions of what a formal investigation is will vary 

with the SFO. From what you are saying, it sounds to me like there has not been a pre-

investigation. What there has been was discussion of the facts and therefore, in essence, they 

are starting from now, and their time scale, in reality, would be from now.  

 Tracey McDermott: Yes, they start from the position where they are broadly familiar 

with what has been going on. But yes, they have not been formally investigating or 

conducting any investigation. 

 

 Q1203 John Mann: I have a final question. Would it be fair to say that the issue of 

prosecutions is an issue of choice, whether you are given more powers, or whether the SFO or 

some other body is to take forward an investigation and potential prosecutions? Is it the 

case—from what you are told—that, should there be any issues relating to individuals, where 

there was a desire to prosecute, the law exists to allow that to happen? 

 Tracey McDermott: I’m sorry, I’m not entirely sure that I follow the point. I think the 

SFO is looking at the question of whether the number of offences that have been listed at 

various points today may be applicable to the circumstances. The SFO will look at those and 

look at whether they think there could be a prosecution.  

 

 Q1204 John Mann: I heard Lord Turner’s interview with Andrew Marr. One could 

have had the impression that the powers were not there. I am just clarifying that—not with 

yourselves necessarily—the powers are there, should there be a reason to prosecute, with a 

range of different laws, should the SFO determine that there is a case to be answered.  

 Tracey McDermott: If the SFO determines that there has been conspiracy to defraud, 

false accounting or any of those other things, then yes, the SFO has the power to prosecute. 

Obviously, they are commencing their investigation, and it would not be appropriate to say 

whether they will find a case to prosecute.  

 John Mann: No.  

 

 Q1205 Chair: Lord Turner, can I take you back to the decision that the Governor of the 

Bank of England should speak to Marcus Agius and say that Bob Diamond no longer had the 

confidence of the regulators? Did he discuss that with you first? 

 Lord Turner: Yes. It might be useful if I gave the whole sequence of events in relation 

to my own conversation with Marcus Agius, my conversation with Mervyn King and his 

conversation with Marcus Agius and Mike Rake.  
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 I spoke with Marcus Agius on the afternoon of Friday 29 June. Andrew and I had 

discussed what the appropriate approach was to the issue of succession. I said to Mr Agius 

that we were not saying that we had found Bob Diamond to be not fit and proper, and we 

therefore were not giving a direction that he could not be CEO, but I said to Mr Agius that the 

board had to think very seriously about the scale of change that Barclays had to make, in a 

substantive sense but also, as had then developed, regarding the need for them to have a 

leadership that could convince the external world that they had changed culturally and had 

addressed these issues. I said, “You have got to think about whether that is possible with Bob 

Diamond or whether it is simply impossible.” Indeed, I remember that Mr Marcus Agius then 

said, “Whether it’s impossible or whether it’s just too difficult for him to do it, given the 

background.” That was the conversation I had with Marcus Agius on the Friday afternoon. 

 Over the weekend, Mr Marcus Agius decided that he should himself resign. I thought 

that was an honourable decision. It was, however, a decision that surprised me. I thought it 

more likely, after my conversation with Marcus Agius, that Bob Diamond would resign, and 

indeed, when I talked to Andrew about it afterwards, that is what I said. In the course of 

Monday, I had a conversation with Mervyn King in which I briefed him on my conversation 

with Marcus Agius. I explained what I had said. We both agreed that that was the correct 

message to be putting forward, and in the evening he had a meeting with Marcus Agius and 

Mike Rake in which I think he repeated that message. 

 

 Q1206 Chair: We might have to come back to this, but why didn’t you convey this 

message to Barclays? Why was it left to the Governor? 

 Lord Turner: I had conveyed the message already on Friday evening. I had had a 

conversation with Mervyn King in which we had agreed that that was the correct message to 

give. He also had a direct meeting with them, which, as Governor of the Bank of England, he 

has a right to have. 

 

 Q1207 Chair: So this wasn’t a case of the Governor raising his eyebrows but of you 

raising yours. 

 Lord Turner: I think we were at one with the message that we had to give to Barclays. 

 Chair: I think we’ll leave it there for the time being, although I am sure that there might 

be more questions it might be worth asking on that subject. Thank you very much for coming 

and giving evidence today. 

 


